
STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

• 
In the Matter of a Proposed Rule Relating 
to the Keeping of Pet Animals in Health 
Care Facilities; a Proposed Rule Imple­
menting the Provisions of the Vulnerable 
Adult Abuse Reporting Act in Facilities 
Licensed or Certified by the Department 
of Health; Proposed Amendments to the 
Rules Relating to the Operation and 
Licensing of Nursing Homes and Boarding 
Care Homes ; a Proposed Rule Rel ating to 
the Dual Option Provisions of the Health 
Maintenance Organization Rules ; and a 
Proposed Rule Providing for the Issuance 
of Fines to Supervised Living Facilities . 

Amendments to Rules 

BEFORE THE MINNESOTA 

COMMISSIONER OF HEALTH 

AMENDMENT TO RULES 
....__ AS PUBLISHED AND 

A SUPPLEMENTARY 
STATEMENT OF NEED 
AND REASONABLENESS 

ft9e.h c't Exh. No. i 3 
~ No. HLTH- 63·-ocJS--;rl 
_____ Date 1<1-2.f- f 't.. 

The Department of Health proposes to amend the rules captioned above as 

printed in the State Register on Monday, September 27, 1982 (7 S.R. 407) as 

follows: 

7 MCAR §1.057 Schedule of fines for uncorrected deficiencies 

Delete the following sections: 

C.1.g. 
D.l. g . 

7 MCAR §1 . 043 D.3. 
7 MCAR §1.043 D.3. 

Reletter the remaining subsections of those rules as follows: 

C.l.h.-q. 
D.l.h . -t.* 

as C .1. g . -p • 
as D.1. g .-t. 

7 MCAR §1.058 Allowable time periods for corr.ection 

Del ete the following section: 

A.10.n. D.3 . 14 days 

Reletter the remaining subsections of the rule as follows: 

A.10.o .-t. as A.10.n.-s. 

*An error was found in the Revisor ' s copy of t he rules: Two sections were both 
identified as D.1.n. This error is also found in the rules as published in the 
State Register on page 416. 
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- -
7 MCAR §1.392 0. Schedule of fines for uncorrected deficiencies 

Delete the following section : 

1.g. 7 MCAR §1.043 D. 3. 

Supplementary Statement of Need and Reasonableness 

The proposed rule, 7 MCAR §1.043 D.3. reads as follows: 

The develcpment, review and revision of the individual 
abuse plans may be part of a patient ' s or tesident's 
care plan. 

(Emphasis supplied) 

This rule does not impose a mandatory requirement on a health care facility . 

Rather, the rul e merely notes t hat the i ndividual abuse prevention plans can 

be incorporated into the existing care plans utilized by a specific facility. 

As noted in the Department ' s Statement of Need and Reasonableness at page 39, 

this rule was included "to assure that facility providers are aware that these 

abuse prevention plans can be incorporated into existing care plans •• • and 

that a new independent record need not be developed. " 

Since this rule does not impose a mandatory requirement on a facility , noncom­

pliance with the provision would not result in the i ssuance of a corr ection 

order or penalty assessment . Thus, the inclusion of the reference to this 

rule in the schedules of fines and in the schedul e of allowable time periods 

for correction is misleading. Those references could be construed as subjecting 

a facility to a correction order or fine for the failure to include the individ­

ual abuse prevention plans in the general care plans for residents. Therefore, 

to eliminate any confusion in this regard, the Department wishes to amend the 

rules as printed by del eting the references to this secti on from the schedules 

of fines and the schedule of t i mes. 



STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

In the Matter of a Proposed Rule Relating 
to the Keeping of Pet Animals in Health 
Care Facilities ; a Proposed Rule Imple­
menting the Provisions of the Vulnerable 
Adult Abuse Reporting Act in Facilities 
Licensed or Certified by the Department 
of Health; Proposed Amendments to the 
Rules Relating to the Operation and 
Licensing of Nursing Homes and Boarding 
Care Homes; a Proposed Rule Relating to 
the Dual Option Provisions of the Health 
Maintenance Organization Rul es; and a 
Proposed Rule Providing for the Issuance 
of Fines to Supervised Living Facilities . 

BEFORE THE MINNESOTA 

COMMISSIONER OF HEALTH 

(b-en~ E ~ N JI 
File No. HLTH-?3-~~ 
_____ Date 111- :q-K;i._ 

STATEMENT OF NEED AND 
REASONABLENESS 

The Minnesota Commissioner of Health (hereinafter "Commissioner") 

pursuant to Minn. Stat. §15.0412, subd . 4c and Office of Administrative 

Hearings rule 9 MCAR §2.104, hereby affirmatively presents facts establishing 

the need for and the reasonableness of the above- captioned rules adoption and 

amendment. 

In order to adopt the proposed rules , the Commissioner must demon­

strate that he has complied with all the procedural and substantive require­

ments of rulemaking. Those requirements are that (1) there is statutory 

authority to adopt the rule ; (2) all necessary procedural requirements have 

been taken; (3) the rules are needed; (4) the rules are reasonable; and (5) 

any additional requir ements imposed by law have been satisfied . This state­

ment demonstrates that the Commissioner has met these requirements. 

This Statement is organized in the following manner: 

This document is made available electronically by the Minnesota Legislative Reference Library as part of an 
ongoing digital archiving project. http://www.leg.state.mn.us/lrl/sonar/sonar.asp 



A. Statutory Authority 

B. Statement of Need 

C. Compliance with Procedural Rulemaking Requirements 

1. Procedural Rulemaking Requirements of the 
Administrative Procedure Act 

2. Non-Mandatory Actions by the Commissioner 

D. General Statement of Reasonableness 

E. Rule-by-Rule Justification 

7 MCAR §1.042 Pet animals in health care 
facilities 

7 MCAR §1.043 Preventing abuse and neglect 
of vulnerable adults in facilities licensed 
or certified by the Department of Health 

7 MCAR §1.044 T. and Y. Procedures for 
licensing nursing homes and boarding 
care homes 

7 MCAR §1 . 048 A.8. Record of patients' 
and residents' funds 

7 MCAR §1 .053 N. Administration of 
medications by unlicensed personnel 

7 MCAR §1.057 Schedule of fines for 
uncorrected deficiencies 

7 MCAR §1.058 Allowable time periods 

page 

page 

page 

page 

page 

2 

3 

4 

4 

6 

page 7 

pages 8 - 155 

page 9 

page 23 

page 44 

page 95 

page 98 

page 102 

for correction page 125 

7 MCAR §1.377 B.5. Dual option amendment 

7 MCAR §1.392 0. Schedule of fines for 
uncorrected deficiencies (Supervised Living 
Facility Rule) . 

A. Statutory Authority 

page 141 

page 151 

The statutory authority of the Commissioner to adopt these rules is 

briefly noted below. The specific statutory authority for each rule or rule 

amendment is discussed in detail as part of the rule- by-rule justification. 
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Minn. Stat. §§144.573 and 144A.30 requires the Commissioner 
to develop rules relating to the care , type and maintenance 
of pets in ·health care facilities. 

- Minn. Stat. §626.557 requires the Commissioner to adopt 
rules implementing the provisions of the Vulnerable Adult 
Abuse Reporting Act, Minn . Stat . §626 . 557 

- Minn. Stat . §144.56 and §§144A.02 - .07 provide the Com­
missioner the authority to develop rules relating to the 
licensing of boarding care homes and nursing homes . 

- Minn. Stat. §§144.56 and 144A.08 provides the Commissioner 
the authority to promulgate rules relating to the construc­
tion, maintenance, equipment, and operation and licensing 
of boarding care homes and nursing homes. 

- Minn. Stat . §§144.653 and 144A.10 require the Commissioner 
to adopt a schedule of fines for noncompliance with correc­
tion orders and also requires the development of a schedule 
of allowable times for correction. 

- Minn. Stat . §62E.17 grants rulemaking authority to the 
Commissioner to adopt rules as necessary to implement 
the provisions of Minn. Stat. §62E . 17 . 

B. Statement of Need 

The Department of Health's request to initiate a public hearing on 

the complete revision of the nursing home licensure rules was denied by the 

Governor and the Legislative Advisory ColDJilission (LAC) in March of this year. 

The Governor's approval, after LAC consultation, was mandated by the provisions 

of Minn . Laws 1981, Chapter 3260, section 14. The Department then decided to 

proceed with the rulemaking process for only those rules specifically required 

by statute and which would not increase state expenditures by more than $50,000 . 

A copy of a memorandum from Commissioner Pettersen, dated April 29, 1982 ex­

plaining this decision is attached as Appendix A. As noted in Section A., 

above, the majority of the rules being proposed at this time are expressly 

mandated by statute - the pet rule, the rule relating to the Vulnerable Adult 

Abuse Reporting Act and the licensure requirements for nursing homes. The 

promulgation of those substantive rules requires that a schedule of fines and 
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a schedule of allowable times for correction corresponding to those provi­

sions also be developed . In order to conform with the statutory requirements, 

the Cot!Ullissioner is compelled to promulgate these rules. The remaining rules, 

the personal fund amendment, the provision relating to medication administra­

tion by unlicensed personnel and the amendment to the dual option provision 

of the HMO rule are required to clarify the regulatory activities of the 

Commissioner. The need for those provisions is specifically addressed in the 

rule-by-rule justification. It is the Department's position that the need 

for all of the rules proposed at this time is well established. 

C. Compliance with Procedural Rulemaking Requirements 

Minn. Stat. §15 . 0412, rules of the Office of Administrative Hearings, 

and the rules of the Attorney General, all specify certain procedures which 

must be followed when an agency adopts rules. All prehearing requirements 

have been complied with by the Commissioner. The most significant ones are 

addressed below. 

1. Procedural Rulemaking Requirements of the Administrative Procedure 

Act. 

Minn . Stat. §15.0412, subd. 6, requires agencies which seek infor­

mation or opinions in preparation for adoption of rules from sources outside 

the agency to publish a notice of its action in the State Register and to 

afford all interested persons an opportunity to submit data or views on the 

subject . Any written material, as well as the Notice itself, must be made 

part of the hearing record . In the State Register issue of Monday, November 

8, 1976, the Commissioner publ ished a "Notice of Intent to Solicit Outside 

Opinion Concerning Amendments to Rule Regulating Health Facilities". 1. S.R. 

741 . A copy of that Notice as well as any written material submitted in 

response to the Notice of Intent will be made a part of the record at the 
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hearing. In the State Register issue of Monday, April 13, 1981, the Com­

missioner published a "Notice of Intent to Solicit Outside Opinion Relating 

to the Vulnerable Adult Abuse Act''. 5. S.R. 1621 . A copy of that Notice 

as well as any written material submitted in response to the Notice will be 

made a part of the record at the hearing. 

Minn. Stat. §15.0412, subd. 1 prohibits an agency from adopting a 

rule which repeats language from Minnesota Statutes unless the hearing examiner 

determines that "duplication of the language is crucial to the ability of a 

person affected by a rule to comprehend its meaning and effect." The proposed 

rules, specifically the licensure procedures for nursing homes and the VAA 

rule do repeat language from the licensure law, Minn. Stat. §144A.Ol - .17, 

and Minn. Stat. §626.557, the VAA law. An attempt has been made to identify 

each place and comment upon it in the rule-by- rule justification. However, 

there is in reality one justification which applies in each instance and 

will be noted here for convenience of interested parties as well as to cover 

any instance of duplication not specifically addressed. 

The rules should have a hand-in- glove fit with the laws . This is 

in part because the rules implement those laws. But in this instance the 

connection is even closer because the laws also contain a fair amount of 

detail with respect to process, procedures, and substantive material. The 

rules have to pick up on what is already in the laws and either clarify it 

or, as authorized, provide further detail . With such a close connection 

between the laws and the rules, repetit i on of statutory language is virtually 

mandated . The repetition makes the rules more readable and more easily under­

s tood. The connection between the laws and the rules is clearer. 

Duplication of language from the Act has been held to a minimum 

and only done where necessary to aid those reading the rules to understand 
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them. Even convenience to the reader should be sufficient ground to justify 

the repet ition. In this case, however, because of the close interplay between 

the laws and the rules, repetition of language from the laws becomes "crucial 

to the ability of a person affected by . . . [the proposed rules] to comprehend ... 

[their] meaning and effect ," Minn. Stat. §15.0412, subd. 1. 

A final prehearing procedural requirement of the Administrative 

Procedure Act is that at least 30 days before the hearing a Notice of Hearing 

and the full text of the proposed rules must be published in the State Register 

and the Notice must be mailed to all persons who have registered their names 

with the Commissioner for the purpose of receiving notice of rules hearings . 

Minn . Stat. §15.0412 , subd . 4 . Both of these requirements have been met . 

The Notice and rules were published in the State Register on September 27, 

1981, 31 days before the hearing. (7 S.R. 407 . ) The Notice was mailed to 

people who had requested the Department to so notify them on September 16, 

1982, 41 days before the hearing. 

2. Non- Mandatory Actions by the Counnissioner 

While no other statute establishes requirements with which the 

Commissioner must comply as a condition of promulgating these rules, there 

are two additional actions by the Commissioner which should be addressed . 

First, Minn. Stat. §15 . 0412, Subd. 4, states that an agency may, 

but only if it decides to do so, inform persons who had not registered with 

the agency for the purpose of receiving not ice of rulemaking hearings of the 

scheduled hearing on a specific set of rules. The Commissioner has done so 

in this instance. On September 17, 1982, Department staff sent copies of 

the Notice of Hearing as well as the proposed rules to all health car e facili­

ties licensed and certified by the Department of Health . Each senator and 

representative also received a copy of the Notice of Hearing on September 17, 

1982. Individuals that had requested information concerning the activities 
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of the Nursing Home Advisory Council and the development of the proposed 

rules were also mailed a copy of the Notice of Hearing on September 16, 

1982. A copy of the Notice of Hearing and the proposed rules were also 

mailed on September 27 , 1982 to parties expressing an interest in the HMO/ 

Dual option regulations. The Department mailed a news release to over 800 

newspapers, radio and television stations and other interested parties around 

the state. Second, initial drafts of the rules relating to pets and the 

licensure procedures for nursing homes were reviewed by the Nursing Home 

Advisory Council. The Council's formal review of the entire set of nursing 

home rule revisions ended in September, 1979 . This council is appointed by 

the Commissioner pursuant to Minn. Stat. §144A.17. It is available to the 

Commissioner to assist him with proposed rules and other matters relating 

to nursing homes . A draft of the rule relating to the Vulnerable Adult 

Abuse Reporting Act was mailed to Council members for written comments on 

March 24, 1981. The remaining rules affecting nursing homes, the amendment 

to the personal fund rule , rule relating to medication and administration by 

unlicensed personnel, and the revisions of the schedules of fines and the 

schedule of allowable time periods for correction were not submitted to 

the Advisory Council . These amendments were technical in nature and the 

Department did not feel that Council review was needed . It should be noted 

that the council ' s actions have no binding force. Its recommendations are 

advisory only. 

D. General Statement of Reasonableness 

In order to adopt rules, an administrative agency must demonstrate 

that the rules are reasonable. To be reasonable does not necessarily mean 

to be right . Rulemaking is a quasi- legislative process which primarily involves 

policy decisions. Thus, there is no inherently right or wrong approach . In 
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addition, the rules do not have to be the best possible rules . Because 

policy decisions are involved , determining what is best would be practically 

impossible. What is the best approach to one person is the worse approach 

to another because of their differing policy perspectives and biases . Thus , 

in examining a rule , the standard is not whether the rule is right or best 

but only whether it is reasonable--and in most cases there are many reasonable 

ways to address a subject covered by a rule. As long as the approach taken 

by the agency falls within the wide range of reasonableness , the agency has 

the right to adopt it. 

What is reasonabl e? A rule is reasonable if there is a rational 

basis for it, or, to express i t negatively, if the rule is not arbitrary or 

capricious. The Office of Administrat ive Hearings has provided a detailed 

explanation of reasonableness and the basis for establishing it in the Report 

of the Hearing Examiner in the proceeding, "In the Matter of the Proposed 

Adoption of Rules Governing the Identification, Labeling, Classification, 

Storage, Collection, Transportation and Disposal of Hazardous Wastes and 

Amendments to Minnesota Regulations SW 1, 2 , 3, 4, 6 and 7, No. PCA- 7.8-003-

WS," at pp. 6- 11 , a copy is attached hereto as Exhibit A- 1 and made a part 

hereof . It is , of course, the position of the Commissioner that the proposed 

rules are reasonable. It must be noted , however, that merely because the 

Commissioner asserts that the rules as proposed are reasonable does not mean 

that he will not take into consideration further suggestions and comments 

made at the hearing. The rulemaking (quasi- legislat ive) hearing process pro­

vides an excellent opportunity to improve the rules so that the final product 

is as useful, workable, and understandable as possible. However, it is clear 

that the rules as proposed are reasonable and meet every procedural and sub­

stantive requirement for adoption. 

- 8 -



7 MCAR §1. 042 Pet animals in health care facilities 

General comments page 10 

Specific comments 

A. Definition page 12 

B. Written pol icy page 12 

c. Conditions 

§§ 1. - 2. Types of pets. page 14 

§§ 3. - 5 . Health of pets page 17 

§ 6. Facility responsibility . page 17 

§ 7. Protection of residents page 19 

§ 8. Staff supervision page 20 

§ 9. Ar ea restricti on page 21 
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7 MCAR §1.042 Pet animals in health care facilities . 

General comments 

This proposed rule establishes the requirements to be followed by a health 

care facility regarding the keeping of pet animals on the premises of the 

facility. The specific statutory author ity for the promulgation of the rule 

is contained in Minn. Stat . §144.573 and in Minn . Stat. §144A.30. Minn. Stat. 

§144.573, which applies to hospitals, supervised living facilities and boarding 

care homes, provides as fo llows: 

Facilities for the institutional care of human beings licensed 
under Minnesota Statutes 1978, Section 144.50, may keep pet 
animals on the premises subject to reasonable rules as to the 
care, type and maintenance of the pets. 

Minn . Stat. §144A.30, which is applicable to nursing homes , provides as follows: 

Nursing homes may keep pet animals on the premises subject 
to reasonable rules as to the care , type and maintenance 
of the pet . 

The promulgation of this rule is also within the Department's statutory authority 

to promulgate rules relating to the licensure of health care facilities contained 

in Minn. Stat. §144 . 56 and in Minn. Stat. §144A .08 . For that reason, the De­

partment considers the provisions of 7 MCAR §1.042 to be part of the licensure 

requirements for nursing homes, boarding care homes and supervised living 

facilities. Specific references to the provisions of this rule have been added 

to the licensure rules for those facilities. (7 MCAR §1 . 046 G. and 7 MCAR 

§1 . 392 M.) 

This rule is also applicable to licensed hospitals. The provisions of the 

licensing laws as they relate to hospitals were amended in 1981 (Laws 1981, 

Chapter 95). Minn. Stat. §144.55, subd. 3, as amended , requires the Commissioner 

to use, as the minimum licensure standards, the federal hospital certification 

regulations . However, while this provision limits the Department's ability to 

- 10 -



promulgate licensure standards for hospitals , the specific requirement relating 

to the development of rules in this area, contained in Minn . Stat. §144 . 573, 

makes it clear that these rules would be applicable to hospitals that opt to 

retain pets on the premises . 

The provisions of Minn. Stat. §144 .573 and §144A.30 require that the Department 

develop "reasonable rules as to the care, type and maintenance of the pet" . 

As will be discussed in greater detail below, the Department believes that the 

proposed rules fall within the statutory limitations . The Department feels 

that these rules will not create barriers to the keeping of pets in health care 

facilities but rather , will assure that reasonable limits will be maintained 

in facili ties keeping pets on the premises. These limits are necessary to fully 

protect the interests and well- being of residents residing in the facilities . 

The Department has attempted to develop a rule which provides a balance between 

the therapeutic and social benefits gained by keeping pets in a health care 

facility and the problems that could result, e.g. noise, health and sanitary 

considerations. The rule places heavy responsibility upon the operators of 

the facility to assure that pets are properly maintained and that the needs 

of residents of the health care facility, which must be the most important 

consideration, are not jeopardized . Since the Department is charged with the 

responsibility of protecting the needs of residents living in a health care 

facility , the primary focus of therules must be concerned with the impact that 

allowing pets in the facility would have upon the health and safety of the 

residents. The rules are designed to assure that reasonable and appropriate 

safeguards are implemented without unduly limiting the therapeutic benefits of 

having pets on the premises. 
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Specific connnents 

A. Definition . As used in 7 MCAR S 1.042, "health care 
facility" means a hospital, nursing home, boarding care home, 
or supervised living facility licensed by the Minnesota De­
partment of Health under Minnesota Statutes, sections 144.50 
to 144.56 or Minnesota Statutes, sections 144A. 0l to 144A.17. 

Since the provisions of this rule will apply to all health care facilities, it 

was necessary to provide a definition to assure that the applicability of the 

rule is clearly understood. 

B. Written policy. 
1. Every health care facility shall establish a 

written policy specifying whether or not pet animals can be 
kep t on the facility's premises. 

2. If pet animals are allowed to be kept on the 
premises, the policy must : 

a. specify whether or not individual patients or 
residents will be permitted to keep pets ; and 

b . specify the restrictions established by the 
health care facility regarding the keeping of pet animals . 

3 . This policy must be developed only after consul­
tation with facility staff and with patients or residents, 
as appropriate. 

The provisions of Minn. Stat. §144.573 and §144A.30 do not impose a mandatory 

requirement on a health care facility to allow pets to be kept on the premises. 

Therefore, each health care facility will be required to make a decision as to 

whether or not pets will be allowed on the premises. Section B.l. requires 

that each health care facility establish a written policy specifying whether 

or not pet animals can be kept on the premises. The establishment of the 

written policy will assure that residents and prospective residents are aware 

of the facility's decision on this matter. In addition, the establishment of 

the policy will provide an assurance that this issue has been carefully con­

sidered by the licensee of the health care facility . Section B.3. requires 

that the development of the policy be based on consultation with the facility 

staff and with the facility ' s residents and patients, as appropriate . The 

Department believes that the need for obtaining input from staff and residents 
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is impor tant. Numerous articles have promoted the benefits to be gained by 

allowing pets to be kept on the premises of a health care facility. However, 

despite these benefits, it must also be kept in mind that the keeping of pets 

on the premises will involve work and will require that staff supervise the 

care of the pets. In addition, the health and sanitary aspects of having pets 

housed in a health care facility must also be carefully evaluated. Residents 

may be allergic to certain types of animals and, since the primary goal of a 

health care facility is to promote and protect the health of its residents, 

these concerns cannot be ignored. In addition, staff members and residents 

may have adverse feelings about allowing pets on the premises on a permanent 

basis. Residents may not like pets and these concerns must be weighed in 

reaching a decision in this matter. Staff may not wish to be involved in the 

care of the animals or may feel that animals will not be appropriate or beneficial 

in the ~acility. Since the policy final l y adopted by the facility will be 

a s t andard of conduct to be followed by facility staff and residents, the 

Department believes that this rulerequirungstaff and resident input is 

appropriate and necessary to assure that the feelings and concerns of staff 

and residents are considered. 

If the health care facility allows pets to be kept on the premises, Section 

B.2. will require the policy to specify whether or not individual residents 

will be allowed to keep pets and also specify the restrictions established by 

the facility regarding the keeping of the pets. Residents and prospective 

residents have the right to be informed if the facility will prohibit or permit 

them from keeping individual pets in the facility . This position should be 

known to avoid any misunderstanding as to the nature of the facility's policy 

and this issue should also be carefully considered by any facility that will 

allow pets to be kept on the premises. The Department has approved a number of 
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specific waiver requests which , with the approval of the faci lity, allowed 

individual residents to retain pets in the facility. These requests were 

primarily based on the therapeutic benefit that the retention of the pet 

would provide to the individual resident. Resident s and staff must also be 

aware of any restrictions established by the facility regarding the keeping of 

pets . These restrictions would generally relate to the types and numbers of 

pets, areas where pets will be permitted and the controls established by the 

facility to assur e that pets do not interfere with the residents ' health and 

safety. The devel opment of these restrictions will also assure that the 

facility has appropriately considered the various issues regarding the keeping 

of pets on the premises. The development of the policy required by Section B. 

will provide the mechanism for a careful evaluation of the positive and negative 

factors of keeping pets in the facility. The policy will provide the means to 

assure that residents and staff are aware of the faci l ity ' s decision and, if 

pets are permitted, the restrictions governing the keeping of pets on the 

premises. 

C. Conditions. If pet animals are allowed to be kept 
within the faci lity , the following requirements must be met ; 

1. A written policy must be developed which specifies 
the types of pet animals that are allowed to be kept within 
the health care facility. 

2. The policy required by 1. shall be developed in 
consultation with a veterinarian and a physician to assure 
that pets which, in their opinion, present a higher risk of 
transmitting diseases to human beings are not allowed to be 
kept within the facility. 

Section C. of the proposed rule establ ishes the conditions that must be followed 

by any facility electing to maintain pets animals on its premises. This section 

contains subsections relating to the types of pet animals, the health of the 

pet animals and the facility's responsibility for the care of the pets. 

While the Department does not dispute the beneficial and therapeutic effects 
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that pet animals could provide in a health care facility, the Department 

must also assure that the health, safety and well-being of the residents is 

not threatened by allowing pets to be kept on the premises. The conditions 

contained in this section establish reasonable controls to be followed and, 

at the same time, do not create barriers which would unreasonably preclude 

the keeping of pets in the facility . 

The first two subsections relate to the types of animals that will be allowed 

in the health care facility. The rule will require that a specific policy 

be developed which identifies the types of pets that can be retained and also 

requires that this policy be developed in consultation with a veterinarian 

and a physician. 

The types of animals that could be retained in a health care facility is 

virtually unlimited. For that reason, it will be necessary for the facility 

to carefully consider this issue and then, once a decision is made, to inform 

the residents. In determining the types of pets which will be allowed to 

be kept in the facility a number of factors must be considered : the types 

and needs of the residents, the physical surroundings, the costs of caring 

for the pets, the willingness and ability of staff to care for or to monitor 

the care of the pets; and the risks associated with keeping pets on the premises. 

Any pet selected must also be compatible with the residents and must not pose 

a health or safety factor. The animals must be emotionally stable and adap­

table to the purpose that it will serve in the facility, e.g. will the animal 

come into close contact with residents, will the animal be handled by many 

individuals, etc. 

Since the types of animals available for pets are numerous and since the 
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Department cannot predict the purpose that an animal will serve in a partic­

ular facility, it would not be feasible for the Department to develop a 

specific listing of "approved" pets. In fact, while a dog or cat may be 

appropriate in a particular facili ty, differences in the size of another 

facility or the characteristics of the resident population coul d make the 

dog or cat completely unsuitable as a pet in another facili ty. For these 

reasons, the rule will require that this policy be developed in consultation 

with a veterinarian and with a physician . The veterinarian has the expertise 

to advise the facility as to the appropriateness of different types of animals 

to be considered as well as possibly suggesting various breeds of animals 

that would be suitable to a specific facility. The physician, along with 

the veterinarian, would also be able to inform the facility of those pets 

that pose a higher r isk of transmitting diseases to human beings. Veterinary 

medicine has greatly reduced the risks ,of disease transmission to human 

beings by developing various immunizations and providing proper treatment 

of the animals . However, these risks should not be minimized and expert 

advice will be important in properl y selecting the type of pet to consider . 

The physician would also identify problems that the keeping of pets on the 

premises might create. Facility residents, especially those in nursing homes, 

are at a greater risk of disease than the average population. Residents could 

have allergies or other respiratory diseases that would be compounded if 

certain pets were retained . For that reason, the impact that particular 

types of. pets might have on the resident population must be considered . The 

physician and the veterinarian will be able to provide the necessary advice 

in these important areas and this will help to assure that an appropriate t ype 

of pet animal is selected. 
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3. All pet animals must be in good health. 
4. The health care facili t y shall ensure that pets 

are examined and receive any necessary immunizations or 
treatments in acco r dance with a veterinarian's recommendat ions. 

5. A copy of the veterinarian ' s recommendations as 
well as records of all examinations , treatments, and immuni­
zations shall be retained in the health care facility. 

The next three conditions are required to assure that pets are kept in good 

health. Since residents may have less than optimum physical health, the 

Department is concer ned with the resident ' s susceptibility to animal trans­

mitted diseases and infections . It is for t his reason that any pet animal 

brought into the facility must be healthy in order to reduce the possibility 

of any disease transmission to the residents . The rules also require that 

the health care facili t y assume the responsibility for assur ing that the pet 

is examined and receives any necessary immunizations in accordance with the 

veterinarian's recommendation. The veterinarian has the training and exper­

tise to assure that pets are i n good health and to establish a schedule of 

regular examinations and treatments to maintain a pet in a healthy condition . 

It would only be through these regular examinations that a determination as 

to the pet ' s health status could be ascertained, These examinations and 

treatments will protect residents from the possibility of receiving an in­

fection or disease from the pet animal . 

Subsection 5 will require that the facility maintain a record of the exami-

nations, treatments and the veterinarian ' s recommendations . This documenta -

tion will be necessary in order to verify the facility ' s compliance with the 

rule as well as to assure that the facility is fully aware of its responsi­

bility in maintaining the pet in good heal t h. 

6 . Regardless of the ownership of any pet, the 
health care facility shall assume overall responsibility 
for any pe t s kept within or on the premises of the facility . 
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The sixth condition relates to the facility's responsibility for the care 

and maintenance of the pet. The Department believes that it is necessary 

to require the facility to assume this responsibility in order to assure 

that the interests of the residents are protected as well as to assure that 

the pet is properly cared for. The facility is responsible for the care of 

the residents and this responsibility also includes assurances that the rights 

and interests of all facility residents are protected. Thus, even if resi­

dents are permitted to keep their individual pets on the premises, the 

facility must assume the responsibility for any pets kept on the premises. 

Even if the resident cares for the pet, the facility must monitor the pro­

vision of the care and assure that the resident's pet does not int erfere 

with the rights of other residents or disrupt the activities of the facility. 

If the facility did not assume this control, it would not be possible to 

properly monitor the pets in the facility and, if other residents also kept 

pets, problems in controlling the pets would occur . An individual will, of 

course , be permitted to care for his or her pet . However, the facility must 

have the overall responsibility and control over any pet kept in the facility . 

It will also be important to assure that the welfare of any pet animal is 

also taken into consideration. Since the facility will be required to assume 

the responsibility for the pet animal , facility staff will be in a position 

to monitor the care and feeding of the pet. This would include the furnish­

ing of suitable living quarters , adequate nutrition, and the avoidance of 

abuse. Since the facility will have the option to allow pets to be kept on 

the premises , the Department does not believe that this rule is unreasonable. 

The facility is responsible for the well- being of all residents and since 

the retention of pets on the premises could jeopardize that well- being, the 

facility must be in the posit ion of overall responsibility to curtail any 
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problems that might develop. Even in situations when a pet is owned by a 

specific resident, the Department does not consider this rule to be a 

violation of that resident ' s right . The facility will be required to 

develop policies relating to the keeping of pet animals and the responsibility 

of the facility should be clearly stated within that policy. The policy will 

be available for the resident's review and , if a resident wishes to bring a 

pet into the facility (assuming this would be permissible under the facility's 

policy) , the resident would be notified of this restriction . As previously 

mentioned, the rule is not intended to excl ude or limit a resident ' s involve­

ment with the pet. In fact, the interaction between the resident and a pet 

is one of the benefits to be gained by allowing pets in the facility. The 

rule merely states the principle that since the facility staff has respon­

sibility for the residents, this responsibility extends to all aspects of 

the facility ' s programs. 

7. The health care facility shall ensure that no 
pet creates a nuisance or otherwise jeopardizes the health, 
safety, comfort, treatment, or well- being of the patients, 
residents, or staff . 

Subsection 7. provides some specific examples of the facility's responsibility 

if pets are permitted to be kept on the premises. Depending on the type of 

pet selected , it is not inconceivable that a particular pet could become a 

nuisance . Noise, odor and unrestricted access to resident areas are examples 

of problems that could result from keeping pets on the premises. Some resi­

dents may react adversely to the keeping of pets or certain types of pets on 

the premises. The facility must consider the needs of these individuals and 

assure that the keeping of pets would not upset these individuals. Another 

factor that is of critical importance is any impact that the keeping of pets 

would have on the health and safety of the facility's residents. Residents 
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could be allergic to certain pets or may have respiratory problems that could 

be complicated if pets are kept on the premises. While restricting pets to 

specific areas may solve this problem, the health of the residents must be 

carefully considered . Pets that have freedom to roam around t he facility 

also become an obstacle for residents, especially those residents with visual 

handicaps or whose ability co walk is limited. Staff reaction must also be 

considered since pets could create similar problems for staff members. The 

facility will have to assure that appropriate measures are taken to prevent 

pets from becoming a nuisance and to assure that the interest of staff and 

residents are protected. 

8. A facility employee shall be designated as being 
responsible for the care of all pet animals and for ensuring 
the cleanliness and maintenance of cages, tanks, and other 
areas used to house pets. 

In order to assure that the facility's responsibility is effectively carried 

out , it will be necessary to require that a facility carefully plan its 

program and provide an organized mechanism to implement the program. For 

that reason, the Department believes that it is necessary for a specific 

facility employee to be designated to care for the pet animals. The desig­

nation of a specific individual will assure that appropriate accountability 

is maintained and will also provide a uniform approach for caring for the 

pets and monitoring the pets in the facility . In no circumstance should 

pets be permitted in a facility unless provisions for adequate supervision 

and management are in place. The individual designated by the facility will 

be assigned the responsibility for the day to day care of the pets . While 

specific chores for caring for the pet can be delegated, the staff member 

will be responsible for assuring that these chores are completed. In the 

event that these chores are not completed, it will be the responsibility of 
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the staff member to take the necessary steps. It is obvious that the keeping 

of a pet on the premises could lead to problems with sanitation, particularly 

with hair, food and body wastes. The rule requires that the facility be 

maintained in a clean and sanitary condition and since pets could create 

problems, the designated individual will be required to assure that these 

problems do not occur. The welfare of the pet animal must also be considered 

and the selection of one individual to monito~ the care of the animal will 

help to assure that the animal is fed, groomed and appropriately cared for. 

This individual will also be responsible for following the facility ' s policy 

and procedures concerning the keeping of pets and for assuring that the 

provisions of the policy and procedures are implemented . 

9 . Except for guide dogs accompanying a blind or 
deaf individual, pets shall not be permitted in areas 
where food is prepared, served, or stored; in dishwashing 
areas; dish storage areas; in medication storage areas; in 
clean sterile supply storage areas; in nurses ' stations; 
or in any other areas where cleanliness and sanitary pre­
cautions are necessary to protect the health, comfort, 
safety, and well-being of patients or residents. 

The last part of the rule identifies areas where pets will not be permitted. 

These restrictions, which do not apply to guide dogs, prohibit pets from 

going into areas where proper sanitation is especially important. The rule 

restricts pets from areas where food is prepared, stored or served, f rom 

dishwashing areas and dish storage areas. These restrictions are necessary 

to avoid any potential of contamination of medications and of the clean or 

sterile supplies used in caring for the facility ' s residents. The final 

portion of this rule would restrict pets from other areas in the facility 

where cleanliness and sanitary precautions are necessary to protect the 

health, comfort, safety and well-being of the residents. While this provision 

is somewhat subjec tive, the Department believes that this particular provision 
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is necessary. The rule applies to all health care facilities and special 

circumstances applicable to one facility may not apply to the others . The 

facility will have to evaluate the types of services provided as well as the 

needs of the residents and if additional restrictions are necessary , such 

limitations would be included in the facility ' s policy. For example, a 

nursing home might have a specific room for physician or nursing treatments , 

and it would be necessary to restrict pets from having access to these areas. 

Some facilities might want to restrict pets from going into resident rooms 

or from entering rooms used by specific individuals. Such considerations 

must be left up to the facility since it is not possible to list all such 

areas within the context of this rule. 
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7 MCAR §1 . 043 Preventing abuse and neglect of vulnerable adults in facilities 
licensed or certified by the Department of Health 

General comments 

The provisions of Minn . Stat. §626.557 establish the requirements relating 

to the reporting and investigation of suspected cases of abuse or neglect 

in health care facilities. The statute identifies categories of individuals 

mandated to report suspected cases of abuse or neglect, establishes reporting 

procedures and requires investigation by this Department, other l icensing 

agencies, local welfare agencies and law enforcement agencies. Specific 

requirements are imposed on health care facilities to develop abuse preven­

tion plans fo r the facility and for each resident and to establish an internal 

system for investigating and reporting suspected incidents of abuse or neglect . 

The provisions of this rule relate to the last three areas. 

Specific statutory authority for the development of these r ul es is contained 

in Minn. Stat . §626.557, subdivision 16(b). In addition, the Department's 

general statutory authority to promulgate rules relating to the operation of 

a health care facili t y contained in Minn . Stat . §144.56 and in Minn. Stat . 

§144A.08 also provides a basis to support the promulgation of these rules. 

The Department has included a reference to this proposed rule in the boarding 

care home and nursing home licensure rules, 7 MCAR §1.046 M. and in the 

licensure rules for supervised living facilities, 7 MCAR §1 . 392 N. The 

Department considers the provisions of 7 MCAR §1.043 to be part of the 

licensure requirements for these facilities. In addition , the Department 

will require that a licensed hospital and other facilities certified by the 

Department, e.g ., a home health agency, comply with the provisions of these 

rules. The definition of "facility" contained in Hinn. Stat. §626 . 557, subd . 

(2)(a) s tates, in pertinent part : 
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(a) "Facility" means a hospital or other entity required 
to be licensed pursuant to sections 144 . 50 to 144 . 58; a 
nursing home required to be licensed pursuant to section 
144A.02; .•. or any entity required to be certified for 
participation in Titles XVIII or XIX of the Social Secur­
ity Act, 42 U.S.C. 1395 et. seq. 

The above definition clearly establishes that hospitals and certified agencies 

are subject to the provision of this law and these rules. 

The provisions of the law require that all licensing agencies investigate 

any reports of suspected abuse or neglect. In addition, licensed facilities 

are required to devel op the abuse prevention plans and the internal reporting 

mechanism in accordance with the rules promulgated by the licensing agencies . 

All supervised living facilities and some of the other health care facilities 

licensed by this Department are also required to obtain a program license 

from the Department of Public Welfare. In these instances, such facilities 

will be required to comply with the provisions of this Department ' s rules and 

with the Department of Public Welfare ' s rule. The Department does not be­

lieve that the joint licensure of these facilities is an unnecessary dupli­

cation nor does the Department believe that compliance with the two sets of 

rules will create a burden for the jointly licensed facilities. It must be 

kept in mind that the focus and responsibility of each licensing agency as 

it relates to the requirements to be followed by a facility is different. 

For that reason, the investigative activities of each Department will differ . 

For example, if a report for an alleged instance of abuse in a supervised 

living facility is received, the investigation will determine if the report 

is true and identify any violations of the licensure rules . Since the 

licensure rules of the two agencies are not similar, it would be possible 

to f ind a violation of one agency ' s rules while not finding a deficiency of 

the other agency ' s rules. The Department of Health's rules for supervised 
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living facilities focus on the health services provided to residents and on 

the provision of a safe and sanitary environment. The rules address a reas 

which include the proper upkeep of the physical plant, environmental con­

siderations, nutrition and food handling practices , provision of health 

services, and medication handling procedures . The rules of the Department 

of Public Welfare focus on the type and appropriateness of the programs 

offered to the residents in these facilities; for example , the programs for 

the mentally retarded, chemically dependent , mentally ill or physically 

handicapped . 

The rules developed by the two agencies relating to the implementation of 

the VAA do not create any conflicts for the implementation of these provi­

sions in jointly licensed facilities . The Department of Public Welfare 

presented its proposed rules to a public hearing on June 15 , 1982. Those 

rules outlined the requirements to be met by the DPW licensed facilities for 

implementation of the provisions of the law. A comparison of the DPW pro­

posed rule (attached as Appendix B) and this rule indicates that a conflict 

in the requirements does not exist. The proposed DPW rule, 12 MCAR §2.010 C. 

relates to the development of the program abuse prevention plan. The rule 

requires that the programs governing body develop this plan; and that the 

plan be based on an assessment of the population, the physical plant and 

the environment. The plan must also include the description of the specific 

steps to be taken for minimizing the risk of abuse and include a timetable 

for the implementation of any corrective action . The Department of Health ' s 

proposed rule is similar . The rule will require the development of this 

plan based on the assessment of the population, environment and physical 

plant . The Department ' s rule does require that the plan be developed by 
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an interdisciplinary committee selected by the administrator as opposed to 

DPW 's requirements that the rule developed by the facility's governing body. 

However , the Department does not believe that this is a conflict. Any policy 

developed by the health care facility must be approved by this facility's 

governing body. The Department's requirement that the plan be developed by 

an interdisciplinary committee could easily be accomplished by the facility. 

The committee could develop the plan and then present the plan to the governing 

body for approval and adoption. The Department's rule also requires that the 

plan be based on an assessment of the population, physical plant and environ­

ment. While the assessment factors listed in both rules are not identical, 

a conflic t in these requirements is not created. Both rules require an iden­

tification of the specific steps to be taken to correct or alleviate the 

conditions identified by the assessment that make residents or patient sus­

ceptible to abuse and the rules also require that a timetable for correction 

be included in the plan. The rules also require an annual review of the plan . 

The requirements relating to the development of the i ndividual abuse preven­

tion plans contained in the rules are also similar. Both sets of rules require 

that these plans be developed by an interdisciplinary team consisting of per­

sons involved in the care of the resident and that these plans be based on 

an assessment of the individual's susceptibility of abuse. Both rules require 

that this plan be developed as part of the initial plan of care for the patient 

or resident; however , the Department of Health's rule does not mandate that 

this plan actually be incorporated as part of the patient's or resident's 

plan of care . Both rules will require at least an annual review of this 

plan. 
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The third major portion of the two rules relates to the development of the 

internal reporting mechanism to be implemented by a facility . Again, no 

major conflicts are found in the two rules. Both rules require the develop­

ment of this mechanism in each facility . The rules require that an individual 

responsible fo r reporting cases of suspected abuse or neglect to outside 

authorities be clearly identified and also require the identification of the 

individual responsible for the internal investigation. Both rules require 

that the records be maintained regarding any investigation and the contents 

of these records are identical. Both rules will also require that the infor­

mation obtained during the course of an investigation be sent to the agencies. 

Both rules require that the facility inform residents of the existence of 

the internal reporting mechanism, and finally, both rules require staff 

orientation and inservice training to assure that the facility employee's 

are fully infor med of the reporting requirements of the facility ' s abuse 

plan, individual abuse plans and the internal reporting mechanism. 

The rules were developed in consultation with personnel from the Department 

of Public Welfare. As noted above , the provisions of the rules are quite 

similar and neither agency feels that difficulties in implementation will 

arise in the jointly licensed facilities. The differences that do exist are 

the result of the differing focus and responsibilities of the agencies and 

compliance with these provisions will be required. However, such compliance 

will not result in a facility being forced to comply with one provision at 

the risk of being in noncompliance with another . 

The Department's rule must also be read in conjuction with the provisions of 

the statute. The Department di d not feel that it was necessary to incorporate 

the provisions of the VAA into this rule since many of the statutory provisions, 
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e.g. the reporting requirements, .are clearly delineated in the law . All 

facilities have previously been furnished with a copy of the law and informed 

of the Department's position regarding compliance with law. A copy of this 

notice is attached as Appendix C. 

Specific comments 

A. Definition. As used in 7 MCAR S 1.043, "facility" 
has the meaning given it in Minnesota Statutes, section 
626.557, subdivision 2, clause (a). 

As mentioned above , the provisions of this rule will apply to all facilities 

licensed or certified by the Department of Health. This definition is necessary 

to assure that the applicability of these provisions is clearly understood. 

As defined in the statute, of the term "facility" includes the facilities 

licensed or certified by the Department. 

B. General requirement. A facility shall comply 
with Minnesota Statutes, section 626.557. 

Under the provisions of Minn. Stat. §626.557, each fac ility will be required 

to comply with the provisions of that law. The law specifies a number of 

requirements which are not subject to rule- making, e.g . the definition of 

mandated reporters, the reporting requirements, the contents of the r eport , 

etc . The rule is necessary to assure that a facility is aware of these re­

quirements and is in compliance with this law . 

Facility abuse prevention plan 

Minn . Stat . §626.557, subd. 14(a) provides as follows: 

Each facility shall establish and enforce an ongoing 
written abuse prevention plan. The plan shall contain 
an assessment of the physical plant, its environment, 
and its population identifying factors which may encourage 
or permit abuse, and a statement of specific measures 
to be taken to minimize the risk of abuse . The plan 
shall comply with any rules governing the plan as are 
promulgated by the licensing agency. 
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The proposed rules contained in section C. require the development of this 

plan and specify the factors to be met during the plan development and its 

implementation. 

C. Facility abuse prevention plan . 
1. Every facility which admits vulnerable adults 

on an inpatient basis shall develop and implement a written 
plan to prevent abuse in the facility. The plan must be 
designed to identify and remedy conditions in the popula­
tion, environment, and physical plant that make patients 
or residents susceptible to abuse . 

This section requires the development of the facility abuse prevention plan. 

The rule will apply to facilities which admit individuals on an inpatient 

basis . This would include hospitals, nursing homes, boarding care homes 

and supervised living facilities . The rule would not apply to home health 

agencies or other facilities which do not admit individuals on an inpatient 

basis. The Deparment believes that it would not be reasonable or appropriate 

to require the development of a facility abuse plan in these facili ties since 

residents or patients are not admitted. The statute and the rule is intended 

to apply to those facilities which provide services to individuals on an 

inpatient basis since it requires an assessment of the population, physical 

plant and environment. Facilities which do not admit individuals would not 

have a facility population nor would there be a concern over environmental 

and physical plant factors since an individual's contact with these facilities 

would be l imited . 

The rule will require that a facility admitting residents develop a plan 

which is designed to identify and remedy conditions that would make residents 

or patients susceptible to abuse. This language parallels the statutory 

provisions . 

2 . The plan must meet the following requirements : 
a . It must be developed by an interdisciplinary 

committee selected by the administrator of the 
facility. 
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Subsections 2 .a. - e. specify the requirements to be followed in the develop­

ment of the facility abuse prevention plan. Subsection 2. a. will require 

that the plan be developed by an interdisciplinary committee selected by the 

facility administrator . In order to assure for a thorough analysi s of the 

various factors to be considered in the development of this plan - the pop­

ulation, physical plant and environment , it is necessary to require that 

individuals with differing perspectives and areas of expertise work together . 

Nursing and other direct care staff, such as social workers, rehabilitation 

services personnel, etc., would be able to pr ovide input into the assessment 

of the population as well as to comment on how the physical plant character­

istics and environment impact on the facility's populat ion. Support service 

staff, especially housekeeping and maintenance personnel, would be aware of 

the physical plant and environmental limitations and would be able to specifi­

cally identify areas of concern and to suggest methods of alleviating any 

problems . Administrative staff would be able to comment on the organizational 

arrangements within the facil i ty as well as to identify concerns relative 

to the effective and efficient operation of the facility . In addition, this 

category of individuals would be in a position to implement the changes that 

may be required or to suggest alternatives to the facility's operation. The 

above examples demonstrate the need to assure that the final facility abuse 

prevention plan is based on a broad perspective of input in order to develop 

a plan that will effectively identify any areas of concern as well as to 

provide a work plan to eliminate any problems , 

b . It must be based on a written assessment of the 
population, environment, and physical plant. The assess­
ment must address areas such as the fo l lowing: the in­
ability of patients or residents to act for themselves 
because of physical, mental, or emotional impairments ; 
the possibility that patients or residents will inJure 
themselves or others because of their physical, mental, 
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or emotional conditions; admission policies and con­
tinued stay policies; visitation policies and visitor 
restrictions; the qualifications and training of staff 
to meet identified patient and resident needs; the 
adequacy of programs or services provided in the fa­
cility; the orientation and ongoing educational programs 
offered to employees; patient's and resident's room 
assignments; the physical conditions of the facility 
such as lighting levels, furniture placement and decor, 
and the location and environs of the facility . 

Subsection 2.b. requires that the plan be base~ on a written assessment of 

the population, environment and physical plant. This provision is directly 

related to the requirement contained in the statute. The remaining portion 

of this rule identifies areas to be addressed in the development of this 

assessment. The factors listed are not intended to be either all inclusive 

or all exclusive; rather, the areas identified in the rule are representative 

of the type of specific items to be addressed and considered during the 

assessment process. The provisions listed deal with factors relating to the 

population, the physical plant and the environment . Due to the differing 

types of facilities covered by this rule , it would not be possible to list 

all possible factors to be considered. However, in order to provide some 

specific criteria, the proposed rule was developed to furnish facilities with 

the general content of the facility abuse plan. The fact that each type of 

facility will have different populations and different physical plant and 

environmental concerns also emphasizes the need for having the assessment 

conducted by the interdisciplinary committee . As previously mentioned, the 

varying perspectives of the individual committee members will help to assure 

that many factors are addressed . 

The type of population in a facility will be one of the major factors to be 

addressed . If residents are not able to act for themselves, it will be 

necessary to identify this and to develop a method to protect these individuals 
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from abuse. Similarly , the tendency to abuse others or for self-abuse must 

be identified and measures taken to prevent or to alleviate such possibilities. 

The facility will also want to evaluate its admission policies and continued 

stay policies to clearly identify the resources of the f acility and to deter­

mine the limits to be placed on the admission of various categories of 

individuals . A facility may not be staffed to supervise abusive residents 

or may not have the physical facilities to isolate abusive residents. Thus , 

it may be necessary to amend or to develop policies which clearly identify 

the capacity of the facility to provide care to these types of residents. 

Another area of conern would be the visitation policies of the home. If 

visitors are suspected of abusing residents, limits might have to be placed 

on individuals permitted to visit a resident or in the areas where visits 

will be permitted. Staff qualifications and training will also have to be 

evaluated to assure that staff is aware of its responsibilities and properly 

trained to carry them out . The programs and services provided in the facility 

might have to be changed in order to more effectively deal with residents 

who may be abusive or to provide a means to eliminate the potential for abuse . 

Orientation and inservice training of staff should be evaluated to assure 

that an awareness of potential problems wit h residents is provided and to 

assure that staff is able to effectively deal with an incident of abuse. 

Physical plant conditions must also be evaluated to eliminate any areas 

which could create an area where supervision would be restricted or to enhance 

the surroundings to eliminate the potential for agressive behavior. For the 

same reasons, the location and surrounding environment must be evaluated to 

ascertain whether there are factors that could increase the potential for 

abuse. 
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The Department will not be in a position to qualitively judge the assessment 

completed by the facility . However, the Department will want to see evidence 

of the written assessment and an indication that the factors relating to the 

population, physical plant and environment has been considered. The factors 

identified in subsection 2. b., if followed by the facility would constitute 

an acceptable assessment . 

c. It must include a written plan to correct or 
alleviate the conditions identified by the assessment 
that make patients and residents susceptible to abuse. 

d. Its plan to correct the identified conditions 
must specify the action to be taken a nd set a schedule 
for completing the corrections. 

Subsection 2.c. and d. are also based on the requirements of the statute. 

Once the assessment is completed, the statute requires that the plan contain 

"specific measures to be taken to minimize the risk of abuse". Subsection c . 

will require that the facility develop a written plan for correction of any 

conditions identified by the assessment which make patients and residents 

susceptible to abuse . This written listing will identify the problems and 

will help the fac ility to set priorities for making the necessary corrections. 

Subsection d . will require that specific steps for correcting the problems 

be clearly identified and will require that a schedule fo r completion be 

established. These two requirements will assure that the "specific measures" 

called for in the statute are contained in the facility ' s abuse prevention 

plan. 

e . It must be reviewed at least annually by an 
interdisciplinary committee and revised if necessary. 
The date of each review must be recorded on the plan. 

Since the population, physical plant and the facility's environment are sub­

ject to change, the Department believes that it is necessary to assure that 

the facility abuse prevention plan is reviewed on at least an annual basis. 
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This review will determine tha t the initial assessment is still appropri ate 

and will also provide a means to monitor the facility ' s compliance with areas 

identified for change. Revisions in the plan wi ll be required if the committee 

believes that additional changes are necessary . In order to provide a basis 

for measuring a facility ' s compliance with these provisions, the date of the 

review must be recorded on the plan. 

Individual abuse prevention plan . 

Minn . Stat . §626.557 , subd . 14(b) provides as follows : 

Each faci l ity shall develop an i ndividual abuse preven­
tion plan for each vulnerable adult residing there. 
Facilities designat ed in subdivision 2, clause (b)(2) 
shall develop plans for any vulnerable adults receiving 
services from them. The plan shall contain an individ­
ualized assessment of the person ' s susceptibility t o 
abuse , and a statement of the specific measures to be 
taken to minimize the risk of abuse t o that person. For 
the purposes of this clause, the term "abuse" includes 
self- abuse . 

The s t atute applies only to those facilities which would admit patients or 

residents on an inpatient basis. Since the statute specifically ties in the 

requirement that facilities develop plans for each vulnerable adult "residing 

there", facilities, such as home health agencies which do not provide living 

arrangements, would be excluded from thi s provision. It is the Department ' s 

position that the term "residing" does not require an individual to take up 

residence in the facility. The purpose of this requirement is t o assure 

that persons admitted to a facility are assessed to ascertain their suscep­

tibility to abuse and to assure that specific measures are taken to minimize 

this risk of abuse . The Department believes that this assessment must be 

completed for any individual admitted to a facility even if the stay would 

be relatively a short period. Thus, hospitals would be subject to the pro­

visions of Minn. Stat. §626.557, subd . 14(b) and these rules. In order to 
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avoid any confusion, the rule clearly states that facilities 1'which admit 

individuals" are required to comply with these provisions . If the Depart­

ment ' s interpretation is not accepted, the provisions of this particular 

section of the law would become meaningless and difficult to enforce. As 

previously mentioned, the law is designed to assure that vulnerable adults 

are protected from the possibility of abuse and neglect. The law clearly 

is applicable to all facilities licensed by the Department and in order to 

provide for the greatest amount of protection , the development of the 

individual abuse prevention plans should be required in facilities which 

admit individuals on an inpatient basis . If the term "residing" would be 

construed to imply "residence'' in a facility, the enforcement of the law 

would be difficult. In order to verify the need to develop a plan , it 

would be necessary to determine if residence will be changed to the facility. 

In many cases an individual may stay in a facility for an extended period of 

time wit hout ever intending to take up residence in that facility . The 

Department ' s interpretation would conform to t he legislative intent as 

stated in subdivision l of the law. That statement of public policy provides 

as follows: 

The legislature declares that the public policy of this 
state is to protect adul ts who, because of physical or 
mental disability or dependency on institutional services, 
are particul arly vulnerable t o abuse or neglect; to pro­
vide safe institutional or residential services or living 
environments for vulnerable adults who have been abused 
or neglected; and to assist persons charged with the care 
of vulnerable adults to provide safe environments . 

This policy statement implies that the legislature was concerned over the 

provision of both "institutional" as well as "residential" care. The Depart­

ment's interpretation of the coverage and applicability of this particular 

subdivision conforms to that policy statement and assures that the intent 
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of the legislature is carried out . 

1. Every facility which admits vulnerable adults 
on an inpatient basis shall set written policies and 
procedures governing the development of written individ­
ual abuse prevention plans in accordance with Minnesota 
Statutes, section 626.557, subdivision 14 , clause (b). 

This provision specifies the types of facilities which will be required to 

develop the policies and procedures governing the development of the individ­

ual abuse prevention plans. The rationale for. this provision was discussed 

above. The rul e will also require that these facilities develop the necessary 

policies and procedures required to implement the provisions of the statute . 

2. The policies and procedures must meet the 
following requirements: 

a. They must establish the mechanism for develop­
ing the individual abuse prevention plans. 

b . They must require that an interdisciplinary 
team conduct for each patient or resident an initial 
individual assessment that addresses the individual ' s 
susceptibility to abuse and the measures to be taken to 
minimize the risk of abuse to that resident. 

c. They must require that the plan is developed 
as part of the initial plan of care for the patient or 
resident. 

d . They must require at least an annual review 
of the plan as long as the patient or resident stays in 
the facility. 

e. They must require that the individual ' s plan 
be revised whenever necessary . 

Section 2 specifies the requirements to be met in developing the policies 

and procedures relating to the individual abuse prevention plans. These five 

areas will assure that the mechanism for the development of the plan is in 

place, that the required assessment is conducted by appropriate individuals 

and provide for the timely development of the plan and for any subsequent 

review and revision. 

Subsection a. requires that the facility develop the mechanism for developing 

the prevention plans. The law requires that an individual prevention plan be 

developed for each vulnerable adult; however, no specific mechanism is established 
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to govern the actual development of these plans. The Department has generally 

recommended that the individual abuse prevention plan be developed in con­

junction with the plans of care for the patient or resident . This approach 

would avoid unnecessary duplication of effort and would help to assure that 

these considerations are raised during the inital phase of the care planning. 

However, the Department wanted to allow the facility the flexibility to 

establish its own mechanism for devising these. plans. Thus, the rule will 

require that a mechanism be developed but the specific elements will be left 

to the facility . 

Subsection b. will require that an interdisciplinary team conduct an assessment 

of the individual's susceptibility to abuse and develop measures to minimize 

any risk of abuse. The requirement for the assessment and the statement of 

specific measures is based on the statutory language. The Department believes 

that it will be necessary for the plan to be developed by an interdisciplinary 

team. The development of a resident's care plan is based on the expertise 

and perspective of the various individuals that will be involved in providing 

care to the resident . This broad perspective will also be required in the 

development of the abuse prevention plan to assure that a number of view 

points are considered . For example, the nursing staff will be aware of the 

resident ' s health and physical needs as well as the social and emotional needs 

of the individuals. The great frequency of contact with the individuals will 

also be important in ascertaining a resident's susceptibility to abuse. How­

ever, other direct care staff, especially social workers, rehabilitation 

personnel and activity directors will also have contact with the resident 

and w1ll observe the resident ' s or patient ' s interaction with staff and other 

residents. This perspective will enhance the development of the plan and will 

assure that the fullest possible protection can be afforded to the resident. 
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Subsection c . will require that the plan be developed as part of the initial 

plan of care for the vulnerable adult. This requirement is necessary to 

assure that the plan is developed as quickly as possible by the facility 

staff . The licensure rules impose limits on the development of these plans 

and other health records and the development of these records is based on 

input from facility staff . At the time the initial care plan is developed, 

it is reasonable to expect the facility to be in a position to discuss the 

vulnerable adult's susceptibility to abuse and the measures to be taken to 

minimize abuse . 

Subsection d. will require that the facility's policy provide for an annual 

review of the abuse plan. This requirement will be necessary to assure that 

the information in the plan is still based on the needs of the individual. 

The review of the plan could be incorporated into the reviews of the patient's 

or resident's plan of care. 

The last subsection will require that the plan be revised whenever necessary . 

This provision is required to assure that as the patient ' s or resident's 

condition changes, the plan is revised to incorporate those changes . 

3 . The development, review, and revision of the 
individual abuse plans may be part of a patient's and 
resident's care plan . 

Section 3 was included in the rule to assure that facility providers are 

aware that these abuse prevention plans can be incorporated int o the existing 

care plans for patients and residents and that a new independent record need 

not be developed. 

Internal reporting system 

Minn . Stat. §626.557 , subd . 15 provides as follows: 

Each facility shall establish and enforce an ongoing 
written procedure in compliance with the licensing 
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agencies' rules for ensuring that all cases of suspected 
abuse or neglect are reported promptly to a person re­
quired by this section to report abuse and neglect and 
are promptly investigated. 

This statute requires that a facility establish an internal mechanism for 

reporting suspected cases of abuse or neglect as well as assuring that these 

incidents will be investigated. The proposed rule provides for the implemen­

tation of this mechanism. 

1. The facility shall set up a mechanism to ensure 
that all suspected cases of abuse or neglect are reported 
to an individual mandated to report under Minnesota Stat­
utes, section 626.557 and are promptly investigated by 
facility staff. 

Subsection 1. follows the mandates of statutory provision and is included in 

order to provide clarity and notice as to the existence of this requirement. 

2. The facility shall designate the person re­
sponsible for reviewing and investigating all suspected 
cases of abuse or neglect. However, if the person re­
sponsible for the review and investigation is suspected 
of committing abuse or neglect, the facility shall 
authorize another to conduct the review and investigation. 

This rule will require the designation of an individual who will be responsible 

for reviewing and investigating all suspected cases of abuse or neglect. The 

Department believes that this rule is necessary to provide accountability for 

the conducting of any investigation as well as to assure that an operating 

mechanism has been established. The designated individual will be required 

to conduct the necessary reviews and investigations and the identity of this 

individual will be known to facility staff. The failure to identify a specific 

individual would result in confusion and reduce the effectiveness of the 

reporting system. For obvious reasons, the rule will require that another 

individual be responsible for reviewing any suspected cases of abuse or 

neglect in which the designated individual has been implicated. 

3. The facility shall designate the person respon­
sible for reporting all cases of abuse or neglect to the 
appropriate authority in accordance with Minnesota Statutes, 
section 626 . 557. 
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For reasons similar to those stated above, subsection 3 will require the 

facility to designate the person responsible for reporting all cases of abuse 

or neglec t to the appropriate author ity. The designation of the specific 

individual will assure for a more efficient operation of this system since 

the responsibilities of this individual will be clearly identified. The 

person designated under this subsection could be the same person designated 

under subsection 2 above . 

4 . The faci l i t y shal l keep written records of re­
reviews and investigations of suspected cases of abuse 
or neglect. These records must include a summary of the 
findings , persons involved , persons interviewed or noti­
fied, conclusions , and act ions taken. A copy of t he 
completed record shall be forwarded to the Office of 
Health Facility Complaints of the Department of Health. 

Minn. Stat. §626 . 557, subd. 4 requires that a mandated reporter complete a 

written report and submit the repor t to the appropriate author ity. The 

written report is to include the id~ntity of the vulnerable adult and the 

caretaker, the nature and extent of the suspected abuse or neglect , any 

evidence of previous abuse or neglect, the name and address of the reporter 

and any other information that the repor ter believes will be helpful in the 

agency's investigation. The proposed rule is similar in nature to the statu­

tory provision in that the investigation records will provide the means to 

develop the report to the licensing agency. In order to assure that inci­

dents of abuse or neglect are appropriately investigated, it will be 

necessary to maintain records of these investigations. The rules will 

require that the investigation records include a sunnnary of findings made 

during the internal investigation , the persons involved, who was interviewed 

and notified, the conclusion made and the actions taken by the facility. The 

development of this record will assure that an appropriate investigation has 

been carried out. The rule will also require that a copy of this record be 
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furnished to the Department's Office of Health Facility Complaints. This 

record will be important to the Department's review since it will help to 

identify the nature of the abuse and neglect and to identify the individuals 

involved in either the incident or the investigation. The Office of Health 

Facility Complaints has been delegated the responsibility for reviewing and 

investigating violations of the Vulnerable Adult Abuse Reporting Act. 

5. When a patient or resident is admitted, the 
facility shall explain its internal reporting mechanism 
to the individual or to the people legally responsible 
for the patient or resident. It shall also inform these 
people that anyone may report suspected cases of abuse 
and neglect directly to outside agencies . 

This rule will require that admitted patients and residents be given an 

explanation of the facility's internal reporting mechanism as well as informed 

of their right to directly report to outside agencies any suspected case of 

abuse or neglect. The rule is necessary in order to assure that residents 

are aware of their rights and aware of the available mechanisms to address 

their concerns. The internal reporting mechanism is designed to provide for 

an expeditious review of any allegations of abuse or neglect and it will be 

important to assure that the availability of this mechanism is known. Hospi­

tals and nursing homes are already required to have an internal grievance 

mechanism and the Department believes that the requirement of the VAA law 

and these rules could be incorporated into these grievance mechanisms . 

F. Notification . The facility shall inform its 
staff of the mandatory reporting requirements and of the 
responsibilities imposed on the facility staff by Minne­
sota Statutes, section 626.557. It shall also inform 
its staff that anyone may report suspected cases of 
abuse or neglect directly to the appropriate outside 
agencies. An explanation of the facility's abuse pre­
vention plan, individual abuse prevention plans, and 
internal reporting mechanism must be part of the 
facility ' s orientation and inservice training programs. 

The final section of this rule will require that each facility inform its 
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staff of the reporting requirements and other responsibilities imposed on the 

staff by the VAA law. Staff must be informed of their right to directly 

report to outside agencies any suspected cases of abuse or neglect. The rule 

will also require that the facility abuse prevention plan, individual abuse 

prevention plans and the facility ' s internal reporting mechanism be discussed 

as part of the facility ' s orientation and inservice training program. The 

rule is necessary to assure that staff is fully aware of its responsibilities 

and informed as to the reasons and purpose of the abuse prevention plans and 

the internal reporting mechanism. Facilities are required to provide orien­

tation and inservice training and this additional i nformation could be included 

into these ongoing programs . 
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7 MCAR §1. 044 T. Licensing procedures for boarding care homes 

T. Procedure for licensing of boarding_care_homes. 
Any person eetfng fndf~fdaaiiy or jo±ntiy with other 
persons who proposes to ba±id; own; estabi±sh or operate 
a nars±ng home or a board±ng eare home shaii sabmrt a 
prei±m±nary ±nfoi-mat±on qa~st±onna±re as farn±she d by the 
department at the e±me of ±n±t±ai eontaet as spee±i±ed 
ander MHB 44fs77 Application for a license to establish 
or maintain saeh a fae±i±ty a_boarding_care_home shall be 
made in writing and submitted on forms provided by the 
department. If the applicant is a corporation, the officers 
shall furnish the department a copy of the articles of 
incorporation and bylaws and any amendments thereto as 
they occur. In addition, out- of- state corporations shall 
furnish the department with a copy of the certificate of 
authority to do business in Minnesota. No license shall 
be issued until all final inspections and clearances 
pertinent to applicable laws and regulations have been 
complied with. 

The proposed rule, 7 MCAR §1.044 Y., discussed below, establishes procedures 

for the licensing of nursing homes. Since the rule currently governing the 

licensure process , MHD(t), applies to both nursing homes and boarding care 

homes, it was necessary to amend that rule to limit its applicability to 

boarding care homes only. The changes made in MHD 44( t) pr ovide the necessary 

clarification to assure that this section will apply only to boarding care 

homes. These changes were necessary to eliminate any possible confusion as 

to the applicability of the licensure procedures . In addition, the first 

sentence of the rule relating to the submission of a Preliminary Information 

Questionnaire, was deleted since this requirement is no longer followed in 

the licensure process. 

7 MCAR §1 . 044 Y. Procedure for licensing nursing homes. 

General comments 

7 MCAR §1.044 Y. governs the issuance of licenses to nursing homes . The 

rule contains five major subsections: initial licensure, renewed licenses, 
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transf ers of interests, license amendments and conditional or limited licenses. 

The promulgation of this rule is required as the result of changes in the li­

censing procedures contained in Minn . Stat . §144A . 02 - . 06 . Those statutes 

expanded the Department ' s authority and responsibility as i t relates to the 

review and processing of nursing home license applications. Detailed refer­

ences to the statutes will be made in conjunction with the discussion of the 

subsections of this rule . 

The proposed rules do duplicate statutory language in certain situations, e.g., 

the provision in Section 1. requiring the submission of architectur al plans 

and specifications. It is the Department ' s position that the inclusion of 

these provisions is crucial to the ability of individuals affected by the rules 

to fully comprehend the licensure pr ocedures . The primary source of informa­

tion for both providers and consumers as to the requirements to be followed is 

the licensure rules and not the statutes . The addition of the statutory require­

ments with the regulatory requirement s wil l resul t in a unified set of require­

ments . 

Statutory authority 

In addition to the general statutory authorization to promulgate rules contained 

in Minn . Stat. §144A.08, subd . 1., there are also specific statutory provisions 

requiring rule making . Minn . Stat . §144A.03, relating to the license applica-

tion process states, in pertinent part: 

Subdivision 1 . The commissioner of health 
by rule shall establish forms and procedures 
for the processing of nursing home license 
applications . 

Minn. Stat . §144A.05, relating to the l icense r enewal requirements states, in 

pertinent part: 
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... The commissioner of health by rule 
shall establish forms and procedures for 
the processing of license renewals .. . . 

Minn. Stat. §144A . 06, subdivision 2, relating to the processing of transfers 

of i nterests in a nursing home requires that: 

The col!llllissioner of health by rule shall 
prescribe procedures fo r relicensure under 
this section .... 

It should be noted that these proposed rules do not incorporate the statutory 

and regulatory provisions relating to the Certificate of Need program, Minn . 

Stat. §§145.832 et. seq. It is the Department's position that such a reference 

is not necessary since the ability of the Department to issue a nurs i ng home 

license is contingent upon the granting of the Certificate of Need or a deter­

mination that the Certificat e of Need Act is not applicable. 

Specific comments 

Initial licensure 

1. Initial licensure. For the purpose of Y. , initial 
licensure applies to newly constructed facilities designed 
to operate as nursing homes and to other facilities not 
already licensed as nursing homes. Applicants fo r initial 
licensure shall complete t he license application form sup­
plied by the department . Applications for initial licensure 
must be submitted at least 90 days before the requested date 
for- licensure- and- must- be- accompanied- by- a- license- fee- based 
upon the formula es t ablished in 7 MCAR S 1 .701, Exhibit I. 

To be issued a license, the applicant must file with 
the department a copy of the architectural and engineering 
plans and specifications of the facility as pr epared and 
certified by an architect or engineer registered to practice 
in Minnesota. -

If the applicant for licensure is a corporation, it 
shall submit with the application a copy of its articles of 
incorporation and bylaws . A foreign corporation shall also 
submit a copy of its certificate of authority to do busi ness 
in Minnesota . Applican t s must submit these documents in 
order to be issued licenses . The department shall issue 
the initial license as of the date the department determines 
that the nursing home is in compl iance with Minnesota Stat­
utes, sections 144A.02 to 144A. 16 and 7 MCAR SS 1. 044-1 . 072 , 
unless_the_applicant_requests_a_later_date. 
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Definition of "initial licensure" 

The first sentence of the rule contains the definition of "initial licensure". 

While many of the licensure procedures relating to initial licensure are also 

applicable to processing renewal licenses or transfers of interests, the dis­

tinction between the various procedures is required since differing time frames 

for the submission of the applications are specified. Initial licensure will 

apply in situations when a facility is to be initially l icensed as a nursing 

home. This would include the completion of a new building or the conversion 

of an existing facility to a nursing home. A change in the ownership of a 

nursing home would not be considered as initial licensure since the facility 

has previously been licensed as a nursing home. Initial licensure would also 

apply to a situation when a nursing home license is requested for a facility 

formerly licensed as a nursing home but which was not licensed as such at the 

time of the application request. Since a facility for which initial licensure 

is requested is not currently in compliance with the nursing home licensure 

laws and rules, additional time is required to process the application and to 

arrange fo r the proper clearances from the Engineering Services Section, Division 

of Health Systems, Department of Health and The Fire Marshal's Office, Depart­

ment of Public Safety . Specific time frames applicable to the processing of 

initial licensure requests can be established only with the establishment of 

the category of initial licensure. 

Application forms 

The second section of the rule requires that the applicant for licensure com­

plete the license application forms provided by the Department. These forms 

will contain the statutorily required information specified in Minn . Stat . 

§§144A.02 - .04. The information contained on the license application will 

include the following: 
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Minn . Stat. §144A. 02 : 

- The address and legal property 
descr iption. 

- The location and square footage 
of the floor space constituting 
the facility . 

- The level or levels of nursing 
care provided in the facility . 

- Any conditions or limitations 
placed on the facility. 

Minn . Stat. §144A . 03 : 
- The names and addresses of a l l 

controlling persons and mana­
gerial employees . 

- The designation of an indi vidual 
responsible for dealing with the 
Department and upon whom service 
or orders and notices shall be 
made . 

Minn . Stat . §144A . 04 

- Relationship of control ling persons 
to other nursing homes during a two 
year period pr ior to the application 
date . 

- Relationship of the administrator 
and manager ial employees to other 
nursi ng homes during a two year 
period prior to the application 
date. 

Since the Department does no t i ntend to request additional information beyond 

what is speci fically required in the statut e or in these rules, specif i c promul­

gation of this information would be a duplication of statutory language . 

Time period for submission 

The third sent ence of this section requires that the license application be 

submitted at least 90 days before the requested date of licensure and that the 

applications be accompanied by the licensure fee. The ninety day time period 

i s l onger than the time periods provided for renewed licensing ( 60 days) or for 

relicensure after a transfer of interest (45 days). The Department believes 
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that the ninety day time period,which is necessary to provide sufficient time 

to complete the processing , would not present an undue hardship on the appli­

cant . Since the facility is not currently licensed as a nursing home, it will 

be necessary to conduct a survey of the physical plant to assure that the 

building is in conformance with the rules of the Department. The survey could 

result in the issuance of orders which would need to be corrected prior to 

licensure . In addition , the facility would have to obtain a clearance from 

the Fire Marshal's Office, A survey would also be conducted by members of the 

Survey and Compliance Section, Division of Health Systems, to verify that the 

f acility will be appropriately staffed, furnished and equipped to provide care 

and services in accordance with the licensure rules. Again, if orders are 

issued, the necessary steps to obtain the Department's final clearance will be 

necessary prior to issuance of the license. Since the survey staffs are also 

responsible for completing previously scheduled surveys of nursing homes and 

other health care facilities , sufficient time will be needed to assure that the 

initial surveys of a new facilit y can be scheduled without unduly disrupting 

the other activities of these staffs . 

The Department will also be required to verify that the license application is 

complete . The addition of the provision requiring the disclosure of controlling 

persons and managerial employees has increased the complexity of this process . 

If the license is incomplete or if it is determined that the facility has in­

cluded controlling persons or managerial employees who are prohibited from 

serving in a nursing home in accordance with the provisions of Minn . Stat . 

§144A . 04, subdivision 4 and 6, the applicant will need time to rectify that 

situation. The ninety day period will provide time for the completion of these 

activities . 
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The ninety day time period should not create any problems for the applicants 

for licensure since these individuals would be in the best position to deter­

mien when the facility will be scheduled to open . The rule will help to 

eliminate situations that have occurred in the past when very short notice is 

provided to the Department . In some instances, facilities which have previously 

made arr angement to admit residents, have been forced to delay the admission 

until final clearances could be made by the Department . 

It should be noted that approval of the facility for licensure could be obtained 

in less than 90 days if the necessary clearances are obtained . As will be 

noted below, the earli est effective dat e for licens ure will be the date that 

the Department determines that the nursing home is in compliance with the 

licensur e laws and rules . It should also be noted that the specification of 

t he 90 day period in the rule would not compel t he Department t o issue a license 

within that period. Approval is contingent upon the Department ' s determinat ion 

of compliance, and if such a determination cannot be made during this period, 

l i censure would not be possible. 

Licensure fees 

The last part of the third sent ence requires that the application be accompanied 

by the license fee prescribed in 7 MCAR §1 . 701 , Exhibit I . The requirement for 

the licensure fee is found in the provisions of Minn. Stat. §144A.07. 

Filing of plans and specifications 

The second paragraph of section 1. requires the filing of architectural and 

engineering plans and specifications prior to the approval of the license . This 

provision is expressly required by Minn . Stat. §144A . 03, subdivision 1. , which 

states, in pertinent part: 
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••• An application for a nursing home 
license shall include the following 
information : ... 

(c) A copy of the architectural 
and engineering plans and specifications 
of the facility as prepared and certified 
by an architect or engineer registered to 
practice in this state; . .. 

While the language of the proposed rule does duplicate the statutory language, 

the Department believes that the rule is necessary in order to provide notice 

to affected persons as to the requirements to be met to obtain licensure . As 

discussed earlier, the licensure rules are the primary method used by the De­

partment, providers and consumers to fully elaborate the provisions required 

of an applicant for licensure. The rule clearly specifies that the failure 

to have the necessary plans and specifications on file will result in a delay 

in issuing the initial license to operate the nursing home. 

Articles of incorporation and bylaws 

The first two sentences of the third paragraph require that a corporate appli­

cant for licensure submit a copy of its articles of incorporation and corporate 

bylaws. Foreign corporations must also submit a copy of its certificate of 

authority to do business in Minnesota . This requirement is also based on the 

provisions of Minn. Stat. §144A. 03, subdivision 1. , which states: 

.. . A controlling person which is a corporation 
shall submit copies of its articles of incor­
poration and bylaws and any amendments thereto 
as they occur, together with the names and 
addresses of its officers and directors. A 
controlling person which is a foreign corpora­
tion shall furnish the cormnissioner of health 
with a copy of its certificate of authority 
to do business in this state .... 

The inclusion of this provision will assure that the necessary requirements for 

licensure, both statutory and regulatory, are contained in one source . 
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Issuance of initial license 

The last sent~nce in this section states that the earliest effective date of 

the initial license will be the date that the Department determines that the 

facility has completed the application process and has received all the neces­

sary clearances required by statute and rule. This rule is necessary in order 

to inform the applicant that the application process must be completed before 

a license can be issued . This rule will eliminate situations where an appli­

cant sets the da t e of opening of the nursing home without assuring that all 

necessary clearances have been obtained. The Department feels that this rule 

will eliminate any inconvenience to prospective residents who anticipated being 

admitted to the home on a specified date only to be informed that the license 

had not yet been granted. Since the rules require at least a 90 day period be 

provided to the Department , it is not ant icipated that delays in approving the 

license will routinely occur. The rule is based on the pr ovision of Minn. Stat. 

§144A.04, subdivision 1. which states : 

No nursing home license shall be issued 
to a facility unless the commissioner of 
health determines that the facility com­
plies with the requir ements of this section . 

It should be noted that this proposed rule will not conflict with the provisions 

of Minn . Stat. §144A.04, subdivision 3. which provides the Commissioner the 

authority to temporarily waive compliance with a standard if the applicant can 

establish their good faith efforts to compl y with those standards. In such an 

instance, the granting of the temporary waiver by the Commissioner would, in 

effect, be a decision that the facility is in compliance with the standards of 

the statute and the rule. 

Renewed licenses 

2 . Renewed licenses . An applicant for license r enewal 
shall_com2lete_the_license_application_fonn_supplied_bz_the 
department . __ Applications_must_be_submitted_at_least_60_dazs 

- 53 -



before_the_eX£iration_of_the_current_license_and_must_be 
accom2anied_bi_a_license_fee_based_u2on_the_formula_estab­
lished in 7 MCAR S 1.701, Exhibit I. 

If_the_licensee_is_a_corporation, _it_shall_submit_anr 
amendments_to_its_articles_of_incor2oration_or_bllaws_alon~ 
with_the_renewal_aEElication. 

If_the_a££lication_seecifies_a _different_licensed_ca­
pacitX_from_that_£rovided_on_ the_current_license~_the_licen­
see_shall_follow the_£rocedures_relatin~_to_license_amend­
ments_s2ecified_in_6. __ If_the_chan~es_are_not_aEEroved 
before the current license expires, the renewed license 
will_be_issued_without_reflectin~_the_reguested_chan~es. 

Application forms 

The first sentence of this paragraph requires that any applicant for renewed 

licensure complete the application forms supplied by the Department . This form 

will be almost identical to the form used for initial licensure which was dis-

cussed above. The provisions of Minn. Stat . §144A.02 - .04 apply to the issuance 

of renewal and initial licenses. However, the applicant for renewal will also 

have to indicate whether the facility's most recent balance sheet and statement 

of revenues and expenses has been submitted to the Department of Public Welfare. 

This requirement is already being met by applicants for renewed licensure . 

This information is specifically required by the provisions of Minn. Stat. 

§144A . 05. 

Time period for submission 

The rule requires that an application for a renewed license be submitted at 

least 60 days prior to the expiration of the license. This time frame is 

necessary in order to provide sufficient time for the review and processing 

of the application and to verify the information contained therein. This time 

period does differ from the Department ' s previous practice which allowed appli­

cations to be submitted up to the expiration date of the license. This practice 

of ten resulted in a delay in issuing renewal licenses due to the accumulation 
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of large numbers of renewal applications. Under existing practices, the Depart­

ment attempted to furnish applicants with the necessary forms at least 30 days 

prior to the expiration date . However,since the current renewal application 

for nursing homes contained only basic and limited information, completion of 

the form was not difficult. The new application form, on the o ther hand, is 

more detailed and will require additional time to complete and to process . The 

primary reasons for this is the requirement r e~ating to the disclosure of con­

trolling persons and managerial employees . The Department will need additional 

time to assure that applications are complete and to verify the information 

contained therein. It will be necessary to assure that the nursing home does 

not have individuals designated as a controlling person or a managerial employee 

in violation of the provisions of Minn. Stat . §144A . 04, subdivisions 4 and 6. 

The sixty day time period will also provide time to contact the licensee if 

questions need to be answered and to cross reference the lists of controlling 

persons and managerial employees to update the Department's files . 

Licensure fees 

The rule will also require that each application for a renewed license be 

accompanied by the fee prescribed in 7 MCAR §1.701, Exhibit I. This require­

ment is mandated by the provisions of Minn . Stat. §144A.07. 

Submission of amendments to articles of incorporation 

The second paragraph of this section requires that a corporate applicant for 

renewed licensure submit any amendments to its articles of incorporation or 

bylaws . Minn. Stat. §144A . 03, in addition to requiring that the applicant for 

initial licensure submit articles of incorporation and bylaws, also requires 

that amendments to these documents be submitted as they occur . This rule reminds 

the corporate licensee of this requirement. 
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Different license capacity 

The last paragraph of this rule relates to si~uations when the renewal request 

specifies a different license capacity from the current license. It has been 

the Department's experience that applicants request additional changes in the 

level of care or in the number or location of beds at the time of license re­

newal . However, in many cases, the nature of the requested change necessitates 

a review unrelated to the renewal process and ~an also require the scheduling 

of surveys to ascertain whether the requested changes will be in compliance 

with the licensure rules. As a result, delays in processing and issuing the 

renewal license can occur. The proposed rule provides notice that such changes 

must be made in accordance with t he amendment procedures specified in section 

6 . In addition, the rule provides that if changes cannot be approved prior 

to the expiration of a license, the renewal l icense will be issued without 

reflecting the changes. This rule will provide for a more efficient processing 

of the renewal applications and will help to eliminate any delays in the actual 

issuance of the renewal licenses . 

Transfers of interests 

General comments 

Minnesota Statutes §144A.06 requires that a controlling person report to the 

Department the transfer of any interest held in the nursing home. Under con­

ditions specified in that statute and in the proposed rule, the transfer of an 

interest could result in the expiration of the current license and require that 

the nursing home apply for relicensure . The proposed rule establishes the pro­

cedures t o be fol lowed in reporting transfers of interests and also prescribes 

the procedures to obtain licensure . 
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Minn. Stat. §144A.06 provides as follows: 

144A. 06 Transfer of Interests 

Subdivision 1. Notice ; expiration of license. 
Any controlling person who makes any transfer 
of a beneficial interest in a nursing home shall 
notify the commissioner of health of the trans­
fer within 14 days of its occurrence . The noti­
fication shall identify by name and address the 
transferor and transferee and shall specify the 
nature and amount of the transferred interest . 
If the commissioner of health de,termines that 
the transferred beneficial i nterest exceeds ten 
percent of the total beneficial interest in the 
nursing home facility, the structure in which 
the facility is locat ed , or the land upon which 
the structure is located, he may , and if he 
determines that the transferred beneficial in­
terest exceeds 50 percent of the total benef i cial 
interest in the facility , the structure in which 
the facility is located, or the land upon which 
the structure is located , he shall, require that 
the license of the nursing home expire 90 days 
after the date of transfer. The commissioner 
of health shall notify the nursing home by certi-
fied mail of the expiration of the license at 
least 60 days prior to the date of the expiration. 

Subdivision 2. Relicensure . The commissioner 
of health by rule shall prescribe procedures for 
relicensure under this section. The commissioner of real th 
shall relicense a nursing home if the facility 
satisfies the requirements for license renewal 
established by section 144A. 05. A facility shall 
not be relicensed by the commissioner if at the 
time of transfer there are any uncorrected viola­
tions. The commissioner of health may temporarily 
waive correction of one or more violations if he 
determines that: 

(a) Temporary noncorrection of the viol ation 
will not create an imminent risk of harm to a 
nursing home resident; and 

(b) A controlling person on behalf of all 
other controlling persons: 

(1) Has entered into a cbntract to 
obtain the materials or labor necessary to correct 
the violation, but the supplier or other contrac­
tor has failed to perform the terms of the con­
tract and the inability of the nursing home to 
correct the violation is due solely to that fail­
ure; or 

(2) Is otherwise making a diligent 
good faith effort to correct the violation. 
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The mandatory relicensure of a nursing home as the result of a transfer of 

interest has modi fied the Department's practices governing what is generally 

termed a "change of ownership". Prior to the enactment of Minn. Stat. Chapter 

144A, which introduced the concept of a transfer of interest, the licensing 

procedures related to the operators as opposed to the owners of the nursing 

home. Even since the enactment of Minn. Stat. Chapter 144A, the Department 

does not license the owner of a health care facility, but rather grants the 

license to the person or entity responsible for the operation and management 

of the health care facility. The licensee need not own the land, structure 

or equipment which comprises the nursing home. Thus, prior to the passage of 

Minn . Stat . §144A.06, the sale of land, or of the building comprising the 

health care facility , while certainly constituting a change of ownership of 

those assets did not necessarily require the change in the licensee or reis­

suance of the license. It was only in situations, when the purchasers of the 

assets either assumed the responsibility for the management of the health care 

facility or arranged for another person or entity to assume the operation that 

a new license would be required. Similarly it would be possible to require a 

change in the licensee even when a change in the ownership of the land or 

building did not occur. As an example, if ownership was vested in one person 

who arranged for a management company to operate the facility or leased the 

property to a group who operated the facility; the latter entity would be the 

licensee. If the management contract or lease was terminated and another group 

assumed the operation of the facility , a new license would be required by the 

Department even though the actual ownership of the assets was not altered. 

For those reasons, a more appropriate terminology to describe the Department's 

responsibility would be a "change in licensee" as opposed to a change of owner­

ship . The following are examples of what types of transactions would result 
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in a change of licensee : 

1. The sale of the land, building and other assets of a health care 

facility to another entity which also assumes the responsibility for the 

management and operation of that facility . This would require a change of 

licensee and would also be considered a change of ownership . 

2. The transfer of the responsibility for the operation of a health care 

facility t o another person or entity, without .a sale of the facility's assets, 

through the execution of a management agreement or similar a rrangements . Since 

the party responsible for the operation is changed, a new license would have 

to be obtained. 

3 . A change in the nature of the entity operating the facility ; e.g. 

changing a sole proprietorship into a partnership; converting a partnership 

into a corporation , etc. Even if the individuals comprising the new entity 

are the same, a new license would be required since the legal status of the 

entity assuming operation of the facility had changed . 

However, as long as the legal entity responsible for the operation of the fa­

cility r emained unchanged , ownership interests could be transferred without 

the need for obtaining a new license. Thus , in a situation where a major 

transaction in the stock of a corporate licensee occurred, a new license would 

not have to be issued as long as the existence of the corporation remained 

unchanged. The license would still be held by the corporation despite the 

fact that new additional shareholders have been added even if a new individual 

held a controlling share of that corporation's stock. 

However, with the enactment of Minn. Stat . §144A.06, the ownership of interests 

held in a nursing home become more important and under that statute, a change 

in ownership of those interests could result in the expiration of the license 
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even if the licensee remains the same . As stated in the statute , the transfer 

of interests in the land, structure or in the facility could result in the 

expiration of the current license and necessitate that steps be taken to 

obtain relicensure. Even if the licensee is unchanged by these transactions, 

relicensure will be come necessary. The following examples will assist in 

clarifying this statement: 

1. If an individual or other entity owning the land, or structure com­

prising the nursing home, but not responsible for its operation, sells these 

assets to another person or entity, relicensure will be required despite the 

fact that the licensee remains unchanged . 

2 . If an individual holds the lease to the land or structure but does 

not operate the facility , the tennination of the lease or the subleasing to 

another entity would also require that the nursing home be relicensed. 

3. If stock is transferred in a corporate licensee and if the size of 

the transaction falls within the requirements specified in the statute or rule, 

relicensure will again be necessary even though the corporate licensee is un­

changed . 

It should also be noted that the earlier examples used to distinguish between 

a change of ownership and a change of licensee would also require relicensure 

under the provisions of Minn. Stat . §144A.06 . 

The broadening of the situations which necessitate relicensure of a nursing 

home as the result of the enactment of Minn . Stat . §144A . 06 , emphasizes the 

need to assure that the Department has established rules which will promote 

the efficient processing of relicensure requests. Since the licensee's ability 

to maintain operation of a nursing home could be modified by transfers of 

interests not under the licensee's contr ol, the Department has proposed rules 
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which will promote the processing of requests for relicensure by assuring that 

prior notice of a transfer is furnished to the Department and by placing time 

limits on the submission of licensure applications . It should be noted that 

Minn. Stat . §144A.06, subdivision 2 provides specific authority to the Commis­

sioner to establish procedures governing the relicensure of nursing homes as 

the result of a transfer of interest. 

Specific comments 

3 . Transfer of interests; notice . A controlling per­
son, as defined in Minnesota Statutes, section 144A.Ol , sub­
division_4, _who_transfers_an_interest_in_the_nursin~_home 
shall_notifX_the_department,_in_writing~_at_least_14_dars 
before the date of the transfer. The written notice must 
contain the name and address of the transferor, the name 
and address of the transferee, the nature and amount of 
the_ transferred_ interests ,_ and_ the date of_ the_ transfer. 

Notice requirement 

Section 3. requires that the Department be notified, in writing at least 14 

days before the transfer of any interest in a nursing home. This section also 

specifies the content of the written notice . The proposed rule provides notice , 

within the context of the licensure rules, of the requirements contained in 

Minn. Stat. §144A.06. Under these provisions, controlling persons are required 

to inform the Department of any transfer of interest in the nursing home. The 

term "controlling person" is defined in Minn. Stat. §144A.Ol, subdivision 4. 

While the term can apply to a wide range of individuals, it should also be kept 

in mind that not every individual who holds an interest in a nursing home, e.g ., 

a shareholder in a corporation whose stock is listed on a major stock exchange, 

will be subject to the reporting requirements. The definition of controlling 

persons contains a number of exclusions and if an individual falls within one 

of those categories , the transfer of interest provisions would not apply . How­

ever, if an individual holds an interest in the nursing home and does not fall 

- 61 -



within one of the exclusions , it is clear that this individual must provide 

notice to the Department if that interest is transferred to another entity or 

individual . 

The proposed rule requires that the notice of a transfer of an interest be 

reported to the Department "at least 14 days before the date of the transfer". 

This provision, clarifies the language used in the statute which requires the 

reporting "of the transfer within 14 days of its occurrence". Prior notifica­

tion is necessary in order to assure for the efficient processing of an appli­

cation in the event relicensure is necessary. The rule is not inconsistent 

with the statutory language . It is the Department ' s position that requiring 

the reporting of a transfer of interest at least 14 days prior to the occurrence 

of the transfer is a valid interpretation of the statute. Minn. Stat. §645 . 08 

(1) states: 

Words and phrases are construed accord­
ing to rules of grammar and according to 
their common and approved usage; . . . 

Webster's New Collegiate Dictionary (1975) defines "within" as meaning (a) 

before the end of (b) not beyond the quantity, degree, or limitations of. 

· Using this as a guide to common and approved usage "within" could mean 14 

days prior to transfer or 14 days after transfer. Due to the ambiguity of 

this term, the Department feels that it is necessary to clarify the term "with­

in" by rule in order to make specific the provisions of this requirement. The 

Department believes that the reporting of a transfer of interest 14 days prior 

to its occurrence is also necessary in order to provide sufficient time to 

analyze the nature of the transfer to determine if relicensure will be necessary 

and, if necessary, to provide a reasonable time for processing the relicensure 

r equest . The Department also believes that such an interpretation of the term 

- 62 -



"within" is not unreasonable. The identity of those individuals or entities 

considered to be a "controlling person" of the nursing home will be disclosed 

as part of the licensure process . In the majortiy of instances, controlling 

persons will possess significant interests in either the facility, the land 

or the structure. Thus, it is not unreasonable to require that these individ­

uals provide advance notice of a transfer of any of these interests since the 

negotiations revolving around the terms and conditions of a transfer would 

normally take place well in advance of 14 days prior to the transfer date. 

In addition , the time provided by the advance notice will allow the Department 

additional time to study the nature of the transaction to determine if relicen­

sure will be necessary and to also identify any impediments that would jeopar­

dize the relicensure of the facility. For example, a transferee may be pro­

hibited from becoming a controlling person in the nursing home as the result 

of the provisions of Minn. Stat. §144A.04, subdivision 4. In such a situation, 

relicensure would not be possible and, since the license will expire 90 days 

after a transfer, the possibility of the nursing home losing its license to 

operate becomes greater . 

The provisions of the statute require that the license expire 90 days after 

the date of the transfer and the statute also r equires that at least 60 day 

notice of the expiration of the license be provided by the Department. If the 

reporting of a transfer is allowed to be made 14 days after the occurrence, 

their would only be a 16 day period in which to evaluate the nature and extent 

of the transfer and to determine if relicensure will be required. In situations 

where additional information may be necessary to clarify the nature and extent 

of the transfer, a sixteen day time period to obtain and evaluate this additional 

information may not be sufficient. Further problems would occur if a transfer 

is reported beyond the 14 day time period or goes completely unreported and 
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not discovered until the time of license renewal. In the latter situation, 

it would be possible to have a situation where it is determined that a facility ' s 

license had expired . In such a case , the facility ' s certification in the Medi­

caid program would probably be void and the nursing home could be required to 

return moneys received through the State's Medicaid program . While the harsh 

consequences of the above example have been modified by the Department ' s inter­

pretation of the time frames as directory as op.posed to a mandatory requirement, 

the Department believes that it is still necessary to assure that advance notice 

of a transfer be provided. The enactment of Minn. Stat. §144A.06 emphasized 

the Legislature's concern as to the identity of individuals holding an interest 

in the nursing home . The provisions rest ricting certain controlling per sons 

and managerial employees from having an interest in a nursing home also reflects 

the Legislature's concern to assure that prospective controlling persons comply 

with the provisions of the licensing law. In order to carry out the legisla­

tive intent and to provide for an efficient method for analyzing the nature 

of a transfer of interest and , if necessary, for processing the relicensure of 

the facility, advance notice will be necessary . The requirement that any 

transfer of an interest by a controlling person be reported to the Department 

is a clear indication of the intent of the Legislature to assure that the dis­

closure of controlling persons required as part of the license application 

process is maintained on a current basis . In addition , the r equi r ement that 

the license expire upon the transfer of a significant interest in either the 

licensee , the land or the structure also is indicative of the Legislature's 

desire to assure that any individual holding or acquiring an interest in a 

nursing home be subject to Department analysis as well as identified for public 

scrutiny . The time frames established for the reporting of the transfers as 

well as for the processing of the license provide a mechanism to reasonably 

- 64 -



implement the provisions of Minn . Stat. §144A.06 in a way which closely conforms 

to the legislative intent . 

The continuity of a nursing home's licensed status is a major concern to the 

Department . The lapse in licensure would result in the closing of the home 

and necessitate the initiation of efforts t o transfer residents to a licensed 

facili t y. Therefore , it is necessary to provide as much time as possible to 

evaluate the transfer and, if required, to arrange for the relicensure of the 

nursing home. The proposed rule provides 14 days for the Department to initiate 

its review of the transaction prior to the actual transfer of the interest. 

This period will allow time to identify any possible impediments to relicensure 

and to provide notice to the parties prior to completion of the transaction. 

The prior notice requirement emphasizes the need to assure that the transferor 

and the transferee of an interest consider the continuing licensure of the 

nursing home as part of the negotiation process. It cannot be assumed that 

relicensure will be the automatic consequence of a transfer. As will be dis­

cussed below, until relicensure is approved, the former licensee will be held 

accountable for the operation of the home up until the time the license is 

reissued . If the request for relicensure is denied or if any impediments to 

relicensure are not corrected prior to expiration, the former licensee will be 

responsible for taking the necessary steps to protect the health and safety of 

the residents during the transfer process . 

Contents of the notice 

The second sentence of section 3 . specifies the content of the written notice 

to be provided to the Department . The statute requires that the name and 

address of the transfer or and transferee as well as the nature and amount of 

the transferred interest be provided to the Department. As discussed previously , 
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it is the Department ' s position that the licensure rules should include all of 

the provisions to be met by an applicant for licensure . Thus , the Depar tment 

feels tha t the duplication of t he statutory language is necessary to assure 

compliance with these provis i ons. 

This r ule also requires that the date of t r ansfer be provided. This informa-

tion is necessary to determine if the notice is submi t ted on a t i mely basis 

and will also assist the Department i n scheduling any necessary surveys that 

might be required prior t o approving the r elicensure of the nursing home . 

Since the routine licensure and certification sur veys are scheduled in advance, 

adjustments in those survey schedules must be made t o complete any additional 

surveys , such as a relicensure survey . The date of the transfer will pr ovide 

the date t hat the license will expire and the advance not ice will provide time 

for the necessary schedul ing of surveys without undul y disrupting the day to 

day survey activity of the Department. 

4. Transfer of interest; expiration of license . A r--------------------------------------------------t r ans_er_of_fnterest_wi11_resu1t_1n_the_exEiration_of_the 
nursing home_s_license_under_ t he_foll owin~_conditions : 

a. i f the t r ansferred interest exceeds ten percent 
of the total inter est in the licensee, in the structur e in 
which_the_nursin~_home_is_located, _or_in_the_land_u£On_which 
the nursing home is located , and if , as the result of the 
transfer, the transferee then possesses an interest in excess 
of 50 percent of the total interest in the licensee, in the 
structure_in_which_the_nursin~_home_is_located,_or_in_the 
land_upon_which_the_nursinS_home_is_located ;_or 

b. __ if_the_transferred_interest_exceeds_50_£ercent 
of the total interest in the licensee, the structure in 
which the nursing home is locat ed, or in the land upon 
which_the_nursin~_home_is_located . 

Under_either_of_these_conditions, _the_nur sin~_home 
license_expires_90_dais_after_the_date_of_the_transfer 
or_90_dais_after_the_date_when_notice_of_transfer_is 
received, whichever date is later . If the current license 
eXEires_before_the_end_of_the_90-dai period,_the_licensee 
shall_apply_for_a_renewed_license_in_accordance_with_sec­
tion_2. __ The_department_shall_notify_the_licensee_br_certi­
fied_mail_at_least_60_dars_befor e_the_license_expires. 
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Nature of transfers resulting in the expiration of the license 

Minn . Stat . §144A . 06 requires that a nursing home be relicensed if a transferred 

interest in the facility, the structure in which the facility is located, or 

the land upon which the structure is located exceeds 50% of the total benefi­

cial interest in the facility , structure or land. In order to provide the 

necessary clarification of the term "facility" the proposed rule has substituted 

the term "licensee". As defined in the rule, .the term "licensee" is the indi­

vidual or entity to whom the license is issued. The licensee is responsible 

for the management and operation of the nursing home. As defined in Minn . 

Stat. §144A.Ol, subdivision S, a nursing home means "a facility or that part 

of a facility which provides nursing care ... " The use of the term "facility" 

in that section implies that the meaning is much broader than the mere physical 
,I' 

structure; rather, it is equated to the entity providing or furnishing the 

nursing care . In order to conform with the statute, the i nclusion of the 

term "licensee" is more appropriate. This interpretation wi l l avoid problems 

distinguishing between the terms "building" or " facility". The use of the term 

"licensee" will also confirm the legislative intent underlying Minn. Stat . 

§144A.06 by assuring that the identity of those individuals actually operating 

the nursing home i .e. the licensee , is disclosed. 

Section 4.b. incorporates the statutory provision calling for the mandatory 

relicensure of a nursing home if the transferred interest exceeds 50% in the 

licensee, the land, or the structure. 

If a transferred interest exceeds 10% but not more than 50% of the total 

interest in the licensee, the structure or the land , the provisions of Minn . 

Stat . §144A.06 give the commissioner the option to require relicensure . In 

order to provide a more objective basis for determining whether relicensure 
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would be required, the Department has developed criteria in section 4.a. of 

the proposed rule. That rule takes into consideration the end result of the 

transfer of the interest; if the transferee , as a result of the transfer, 

then possesses an interest in excess of 50% of the total interest in the 

licensee, in the structure of in the land, relicensure will be required. For 

example, a corporate licensee has 3 shareholders holding 30%, 30% and 40% of 

the s tock, and if one of the shareholders sells all of the stock to the indi­

vidual holding 40%, that individual would exceed the 50% threshold established 

by the rule and relicensure would become necessary. 

The rationale for the Department's rule is based on the intent of the statute 

to assure that persons having interests in either the licensee, the structure 

or the land are disclosed and to assure that those individuals are not pre­

cluded from operating a nursing home in violation of the statutes. It should 

be noted that transfers of interests other than those i n the licensee, the 

land or the structure would not require relicensure even if the transfer ex­

ceeded 50% of that interest . The statute limits the need for relicensure to 

those interests which have an immediate impact on the resident . The holder of 

the land or structure could significantly affect the operation· of the nursing 

home by terminating a lease or other arrangement with the licensee . This would 

result in a change in the operator or, possibly could result in the closure of 

the facility, if the owner decided to utilize the premises for another pur pose . 

In order to assure that the individuals with the power to make such changes are 

identified, the proposed rule will require relicensure if an individual who did 

not initially possess a majority interest, obtains a majority interest as a 

result of a transfer . The individual holding a majority interest has increased 

the control that can be exercised over the operation of the nursing home. The 
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proposed rule only applies to those situations when a person became a majority 

holder of an interest in the land, structure or licensee. For example, the land 

and structure is owned by three individuals having a 20%, 20% and 60% interest 

and the holder of a 20% interest sells the interest to the individual having 

the 60% holding. In this instance, the ability to control the majority of the 

interests is unchanged and relicensure will not be necessary. 

The Department believes that this rule provides the necessary criteria upon 

which to base a decision to require relicensure and also believes that limiting 

relicensure to situations in which an individual or entity becomes the majority 

holder of the interest is reasonable . 

Date of expiration 

The last paragraph of section 4. provides for the expiration of the license 

90 days after the date of transfer or 90 days after the notice of transfer is 

received, whichever period of time is greater. This provision does differ from 

the language in the statute which indicates that the license shall expire 90 

days after the date of the transfer. It is the Department's position that the 

time frame specified in the statute is directory and not mandator y. Thus, the 

Department has the discretion to implement this provision in such a manner 

to assure that the provisions and the intent of the statute are met. It is the 

Department' s position that the additional language providing for the expiration 

of the license after receipt of a notice of transfer fully meets the intent of 

the statute and provides for an appropriate and reasonable implementation of 

its provisions. 

As previously discussed, the proposed rule requires that advance notice of the 

transfer be received and assuming general compliance with that provision, the 

- 69 -



great majority of licenses would expire 90 days after the date of the transfer . 

However, it has been the Department's experience that notices of a change in 

the licensee of a health care facility are not always provided to the Depart­

ment until after such changes take place or shortly before the transfer is 

scheduled to be made. Thus, without the added language in the proposed rule, 

there could be situations when a notice is submitted to the Department after 

the license has already expired under the provisions of Minn . Stat. §144A.06. 

If the statute is construed to contained mandatory time frames, the result 

would impose financial hardship on the facility as well as possibly adversely 

affecting the residents. If the license had expired, any moneys provided to 

the facility under the Medical Assistance Program may have to be repayed since 

the facility's ability to participate in that program is contingent upon it 

being a licensed nursing home . In addition, the Department would have to 

initiate steps to transfer residents t o a licensed nursing home. However , the 

proposed rule would alleviate these results by providing time to complete the 

necessary steps to obtain relicensure. 

In a recent Minnesota Supreme Court decision regarding the distinction between 

mandatory and directory time frames, the Court stated: 

We have observed in several cases that 
statutory provisions defining the time 
and mode in which public officers shall 
discharge their duties, and which are 
obviously designed merely to secure 
order , uniformity, system and dispatch 
in public business, are generally deemed 
directory. 

- Benedictine Sisters Benev. Association 
vs Pettersen, 

299 N.W. 2d 738, 740 (1980) 
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The purpose of this statute's time frames are to ensure that an adequate period 

of time is availabl e to the Department to process the relicensure request and, 

in those situations where they maybe an impediment to such relicensure, to take 

measures to adequately protect the safety and well being of the resident of that 

facility. It is the Department ' s position that the time frames fall within 

the realm of the agency ' s orderly, systematic and effective performance of its 

duties. 

Renewal license required 

The last paragraph also states that if the license expires prior to the end 

of the 90 day period, the licensee will also be required to complete the 

license renewal process. 

Minnesota Statutes, §144A. 05, relating to license renewals, states: 

Unless the license expires in accordance 
with section 144A. 06 or is suspended or 
revoked in accordance with section 144A.11, 
a nursing home license shall remain effec­
tive for a period of one year from the 
date of its issuance .... 

That statute clearly indicates that a one year period is the longest licensure 

period available. The failure to obtain a r enewal license would result in 

the termination of that facility's license. Thus , in situations where a 

license is scheduled to expire prior to the 90 day period provided in Minn. 

Stat. §144A. 06, it will be necessary to provide for the continuity of a license 

by obtaining its renewal. 

The proposed rules governing license renewals require that the application be 

submitted a t least 60 days prior to the date of the license expiration. Sit­

uations could occur when the decision to sell the nursing home is made after 

that submission date or when the scheduled date of the transfer is set after 

the s t art of the nursing home's next licensure year. In those cases, failure 
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to obtain a renewal license would result in the nursing home losing its 

licensed status . 

The Department believes that the rule does not impose an unreasonable burden 

on the licensee or on a prospective applicant for licensure . It is the Depart­

ment ' s responsibility to assure that a nursing home maintains its license to 

operate in order to fully protect the residents therein. This rule may result 

in the submission of licensure fees for the obtaining of the renewal as well 

as for the processing of the l icense ; however, the Department does not view 

this to be an excessive burden . The licensee and the prospective licensee are 

aware of the expiration date of the license and can either allocate responsi­

bility for payment of the renewal fees as part of the sales agreement or set 

the date for the transfer of the license at a time where an overlap with the 

licensure year end will not occur . 

Notification of expiration 

The last sentence in this paragraph conforms to the provisions contained in 

Minn. Stat. §144A.06 . The Department believes that this reference is necessary 

in order to provide notice to the licensee as to the need for relicensure. As 

explained above, relicensure of the facility could be required even though 

the licensee remains unchanged. The inclusion of this rule will assure that 

all of the requirements governing the processing of a transfer of interest is 

contained in one location . 

5. __ Transfer_of_interest1_relicensur e . __ A_controlling 
:eerson_maz_a:e:elz_for_relicensure_bz_submitting_the_license 
a:eplication_fonn_at_least_45_dazs_before_the_license_eXEir­
ation_date . __ A:e:e1ication_for_relicensure_must_be_accom:eanied 
bi_a_license_fee_based_upon_the_formula_established_in_7 
MCAR _s _ 1. 701.z._ Exhibit_ I. __ If_ the_ a:e:elicant_ for_ relicensure 
is_a_cor:eoration.z._it_shall_submit_a_co:er_of_its_current_ar­
ticles_of_incor:eoration_and_bylaws_with_the_license_a:e:elica­
tion. __ A_foreign_cor:eoration_shall also_submit_a _co:ey_of_its 
certificate_of_authority_to_do_business_in_Minnesota . __ The 

- 72 -



department_shall_relicense_the_nursin~_home_as_of_the 
date_the_commissioner_determines_that_the_proseective 
licensee_comElies_with_Minnesota_Statutes, _sections 
144A.02_to_ l44A.16_and_ l . 012 . , _unless_the_applicant 
resuests_a_later_time . __ The_former_licensee_remains 
responsible_for_the_oEeration_of_the_nursin~_home_until 
the_nursin~_home_is_relicensed. 

Application forms 

Section 5 requires that the applicant for relicensure complete the appl ication 

form supplied by the Department . This form will be identical to the form used 

for initial and renewal licensure . 

Time period for submission 

The statute and the rule requires that the Department notify the licensee at 

least 60 days in advance of the expiration of the license . Thus , there is not 

an extended period of time to process the application or to obtain any necessary 

clearances that may be required. For that reason, the Department believes 

that it is necessary to receive the completed application at least 45 days 

prior to the expiration of the license . This will provide the licensee or 

prospective applicant a reasonable period of time to complete and return the 

application. If the licensee is the same, the majority of infor mation on the 

license application will remain the same . The only major area of change will 

be in the disclosure of the controlling persons. However, the Department 

believes that this information should be readily available to the licensee by 

contacting the transferor of the interest who would have been identified on the 

previous application. If the transfer will also resul t in a change of the 

licensee , additional changes will have to be made in the application , particu­

larly in the area of the disclosure of managerial employees. However , the 

Department still believes that the 2 week period of time provided for the 

application is reasonable. It can be assumed that as part of the negotiations 
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leading to the transfer and subsequent relicensure, the parties have identified 

the controlling persons as well as the managerial employers who will assume 

duties once the license has changed. Thus, completion of the application form 

and submission to the Department should not place an unreasonable burden upon 

the applicant. 

Licensure fees 

The rule will require that each application for a license be accompanied by 

the fee prescribed in 7 MCAR §1 . 701 , Exhibit I. This requirement is mandated 

by the provisions of Minn. Stat. §144A.Ol . 

Submission of articles of incorporation 

The rule, in accordance with the provisions of Minn . Stat. §144A. 03, requires 

that, if the applicant for relicensure is a corporation, a copy of the articles 

of incorporation and bylaws be submitted with the application. Foreign cor­

porations will also be required to submit a copy of its certificate of authority 

to do business in Minnesota. 

Issuance of the license 

This section clarifies the requirements regarding the effective date of a new 

license. Minn. Stat . §144A.06 establishes specific requirements that must be 

met by the applicant prior to the relicensing of the nursing home: the nursing 

home must comply with the renewal licensure provisions of Minn. Stat. §144A.OS 

which includes the provision assuring that the facility is in compliance with 

the statutes and the rules; and any uncorrected violations must be eliminated . 

The statute does allow the Commissioner to waive correction of violations 

under the provisions specified in the statute. If a waiver is granted, this 

would be part of the Commissioner's determination as to compliance with the 

rules and statutes and would not jeopardize relicensure. 
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The proposed rule does, however, state that until the facility has been re­

licensed, the former licensee will be held accountable for operation of the 

nursing home . This requirement is necessary to fully protect the residents in 

the nursing home as well as to provide notice to the parties that relicensure 

cannot be taken for granted. If the Department rejects the application for 

relicensure, the operation of the nursing home must be provided for until the 

expiration date occurs . Thus , the former licensee must be held accountable 

to fully assure that t he necessary services are provided to the residents. 

The Department believes that the parties involved in the negotiations can 

take this provision into consideration by providing that the agreement is not 

finalized until such time as relicensure is attained . The statute, by provid­

ing that licensure expire 90 days after the transfer , contemplates the require­

ment contained in the rule. The 90 day period provides time to evaluate the 

parties that will be controlling persons to assure that the individuals are 

acceptable . Since the license was not set to expire at the time of the traas­

fer, the legislature must have assumed that the former licensee will continue 

to operate the facility until the relicensure request is approved . This 

provision is necessary to assure that the Department has a person or entity 

to be held responsible for the operation of the nursing home during this 90 

day period . 

Amendment to the license 

6. __ Amendment_to_the_license . __ If_the_nursin~_home 
reguests_chan~es_in its_licensed_caeaciti_or_in_the_level 
of_care_erovided, _it_shall_submit_the_reguest_on_the_aeeli­
cation_for_amendments_ to_the_license. __ This_aeElication 
must_be_submitted_at_least_30_dais_before_the_reguested 
date of change and if an increase in the number of licensed 
beds is requested , accompanied by a fee based upon the for­
mula established in 7 MCAR S 1,701, Exhibit I . The amendment 
to_a_license_is_effective_for_the_remainder_of_the_nursin~ 
home ' s_licensure_zear . 
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Application form 

7 MCAR §1.044 R. provides that a nursing home is subject to the Department ' s 

evaluation and approval of the physical plant and its operational aspects 

prior to a change in ownership, classification , capacity or services . The 

proposed rule will require that an application be submitted to the Department 

30 days before a change is made in the licensed capacity or the level of care 

provided in a nursing home . The application would specify the facility ' s 

current licensed capacity and current level of care , e.g . , nursing home or 

boarding care home beds; and indicate the nature of the requested change. 

Additional information such as the location of the rooms affected, the re­

quested date of change, and the necessary facility identification data would 

also be included on the form . 

Time period for submission 

The rule will require that the application be submitted at least thirty days 

prior to the requested date of change. This time period is necessary in 

order to verify that the application is complete and to provide time for the 

scheduling of any necessary surveys. Such surveys could be required if 

additional beds are requested or if room locations would change as the result 

of the change in capacity or level of care . In addition, it will also be 

necessary to assure that any requested change complies with the requirements 

of the Certificate of Need Law. 

Licensure fees 

The fee rule, 7 MCAR §1.701 provides for a $12 per bed fee if the licensed 

capacity of a nursing home is changed during the term of the license. The 

pr oposed rule references the provision of the fee rule. 
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Approval by the Department 
The last sentence of section 6 indicates that an amendment would be effective 

for the remainder of the facility's licensure year. Granting of . the request 

for an amended license would, of course, be contingent upon the Department's 

approval of the request. 7 MCAR §1.044 R., discussed above, states that 

Departmental approval is necessary for any change in classification or 

capacity. 

License conditions or limitations 

General comments 

The nursing home licensure law allows the Cotmnissioner to impose conditions 

or limitations on the license issued to a nursing home. Minn. Stat. §144A.02 

states, in pertinent part: 

. • The license may also speci fy the 
levels of nursing care which the facility 
is licensed to provide and shall state 
any conditions or limitations imposed on 
the facility in accordance with the rules 
of the commissioner. 

The provisions of 7 MCAR §1.044 Y. 7. - 12 consist of the rules governing the 

imposition of a condition or limitation on the license of a nursing home. The 

proposed rules identify the reasons for these license restrictions, the types 

of conditions or limitations, and various procedural requirements relating to 

the issuance of the condition or limitation and the appeal procedure. 

7 . Issuing condit ions or limitations on the license. 
The_department_maz_attach_to_the_license_anz_conditions_or 
limitations_it_considers_necessarz_to_assure_compliance_with 
the_laws_and_rules_~overnin~_the_operation_of_the_nursing 
home_or_to_protect_the_health, _treatment,_safetz ,_comfort, 
and_well- being_of_the_nursin~_home's_residents . __ A_condition 
or_limitation_maz_be_attached_when_a _license_is_first_issued, 
when_it_is_renewed, _or_during_the_course_of_the_licensure 

z~~~~ 
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General comments 

A conditional or limited license would be issued in situations when a licensee 

is not able to f ully comply with the licensure rules , when the nursing home 

must limit admission ta a specific type or number of residents or in other 

situations when additional control over the licensee is necessary to fully 

protect the interests of the residents. The Department views the issuance of 

conditional or limited licenses as an additional control to regulate the 

performance of a nursing home licensee by clearly stating the conditions or 

limitations upon which continued licensure will be dependent . Failure to 

comply with any established condition or limitation could result in the loss 

of the license. For example, dur ing the surveys to process a transfer of 

interest, a number of deficiencies may be noted which could not be remedied 

prior to the requested date for relicensure. While the Department could 

temporarily waive compliance with those provisions in accordance with the 

provisions of Minn. Stat. §144A.06, subdivision 2. , it might also be approp­

riate to issue a conditional license requiring completion within a specified 

time period. Similarly, a conditional license could also be issued to compel 

the licensee to take necessary corrective action to remedy a deficiency in 

the facility . For example, if a licensee has received a number of correction 

orders and/or penalty assessments for a specific item and fails to remedy the 

problem or is unable to consistently maintain an acceptable state of compliance, 

the issuance of a conditional license may be an appropriate incentive to compel 

the licensee to attain compliance. In this instance, a conditional l~cense 

would notify the licensee of the steps to be taken and provide a time frame fo r 

the completion of the required activity. Failure to comply with the conditions 

would necessitate the initiation of proceedings to suspend or revoke the license. 
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Limitations could be imposed on the license in situations where it is necessary 

to modify the type or number of residents admitted to a nursing home . The 

number of residents that can be legally admitted to a nursing home is con­

trolled by the licensed bed capacity stated on the license. However, situations 

may arise which would necessitate placing additional restrictions on the type 

or number of residents to be admitted. For example, a nursing home may be 

undergoing physical plant repairs and, during .the construction, it may be 

necessary to prohibit admissions to a specific wing or section of the facility . 

In this instance, a limitation on the license would preclude admission to 

these areas until such time as the construction is completed. 

Another instance for which a limited license could be issued would be in situ­

ations where the types of residents to be admitted could be restricted. The 

provisions of MHD 45(e) state that a nursing home cannot admit an individual 

for whom care cannot be provided in keeping with their known physical, mental 

or behavioral condition. This rule imposes on the nursing home the responsi­

bility to assure that admissions are limited to only those individuals capable 

of being cared for in accordance with the staff and other resources of the 

facility. If a nursing home is not able to internally impose restrictions, 

it may be necessary for the license to specify that certain types of residents, 

e.g., individuals in need of physical therapy, cannot be admitted. Another 

limitation would occur in areas where certain types of individuals, such as 

the severely handicapped, might have to be located for the resident's safety. 

Authority and criteria 

Consistent with the provisions contained in Minn. Stat. §144A.02, Section 7 of 

the proposed rule clearly states the Department's authority to issue conditional 

or limited licenses which are necessary to assure compliance with the licensure 
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laws or rules or to protect the interests of the residents . The underlying 

criteria for deciding whether or not a conditional or limited license is to 

be issued is directly tied to the Department ' s responsibility for monitoring 

and regulating nursing homes. Once a license to operate a nursing home is 

issued, the Department is responsible fo r assuring that compliance with the 

applicable laws and rules is att ained and maintained by the licensee. In 

addition, the licensure rules of the Commissioner must assure for the health , 

treatment, comfort , safety and well- being of nursing home r esidents . Thus, 

the responsibilities of the Commissioner are directly tied into the protection 

of nursing home residents, and the ability to issue conditional or limited 

licenses is a mechanism that can be utilized to meet that responsibility . The 

Commissioner cannot issue a conditional or limited license unless such issuance 

is necessary to assure compliance with the laws or rules or for protecting the 

interests of the residents . 

Since the need for the issuance of a conditional or limited license could 

arise any time dur ing the licensure year of a nursing home, t he proposed rule 

provides for the issuance at the time of the initial licensure or at the time 

of license renewal or any time during the cour se of the licensure year. This 

is necessary to assure that the pr otect ions afforded by conditioning or limit­

ing the license can be enacted promptly by the Department . 

8 . Reasons for conditions or limitations. In deciding 
to condition or limit a license the department shall consider 
at least the fo l lowing: 

a. the nature and number of correction orders or 
penalty assessments issued to the nursing home or t o other 
nursing_homes_having_some_or_all_of_the_same_controlling 
persons; 
-------b. the commission of illegal acts by any of the 
controlling persons or employees of the nursing home; 

c . the performance of any acts contrary to the 
we l fare of the residents in a nursing home by a controlling 
person or_employee ; 
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d. __ the_condition_of_the_ehrsical_elant_or_QhXsical 
environment ;_or 

e . __ the_existence_of_anx_outstanding_variances of 
waivers. 

General comments 

Section 7 establishes the criteria governing the decision to issue a conditional 

or limited license, i.e. the need to assure compliance with laws or rules govern­

ing the operation of the nursing home or the need to protect the interests of 

the nursing home residents. Section 8 enumerates some of the specific reasons 

which the Depart ment could consider in the decision making process to determine 

if conditional or limited licensure would be appropriate. It should be noted 

that the specific reasons contained in subsections a-e are descriptive as 

opposed to an absolute listing of the reasons that would necessitate the 

issuance of a conditional or limited license. 

Issuance of correction orders or penalty assessments 

Subsection a. provides that one of the factors that the Department could con­

sider in determining whether the issuance of a conditional or limited license 

would be appropriate is the nature and number of correction orders or penalty 

assessments issued to a nursing heme or to other nursing homes having some or 

all of the same controlling persons . The correction order/penalty assessment 

system described in Minn. Stat . §144A . 10 is the Department's primary enforce-

ment mechanism to assure compliance with the licensure laws and rules. In the 

majority of instances, the issuance of orders to a nursing home has resulted in 

prompt corrective actions by the facility since the failure to comply with a 

correction order would subject the facil ity to a monetary fine. However, in 

certain situations it may be necessary to utilize an additional control, e.g. 

the issuance of a condition or limitation, to assure that steps are being taken 

to obtain compliance. For example, a nursing home may have been provided an 
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extended period of time to complete some major remodeling and during that period , 

an area may not be available for resident use . A limitation on the license 

would clearly indicate that such an area would not be available for resident 

occ upation until such time as the necessary construction work had been com­

pleted and approved by the Department. Another example would be a situation 

which involves a nursing home with a history of numerous correction orders or 

repeat violations or assessments. The ultimate sanction against a nursing 

home for failure to comply with the licensure rules would be the initiation 

of proceedings to suspend or revoke the facility ' s license. However, the 

Department could, as an intermediate step between the issuance of orders and 

assessments and initiation of revocation pr oceedings attach a condition to 

the license. Such a condition would clearly notify the facility ' s licensee 

that changes must be made and conditions improved . A violation of the condi­

tion would subject the facility to revocation proceedings. 

The issuance of orders or assessments to other nursing homes with some or all 

of the same controlling persons could also result in the issuance of a condi­

tion or limitation to a nursing home. The Department feels that this require­

ment is necessary to assure that appropriate controls can be maintained over 

nursing homes operated by the same controlling persons. The provisions relating 

to the disclosure of controlling persons and the prohibition excluding certain 

individuals from being controlling per sons of a nursing home evidences a strong 

legislative intent to monitor the activities of these individuals. It is not 

uncommon for a number of nursing homes to be operated under the auspices of a 

central organization and, if problems with the central organization arise, it 

might be necessary fo r the Department to impose conditions or limitations on 

all facilities operated by that organization. For example, if the organization 

fails to provide necessary equipment, supplies, or staffing to a particular 
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nursing home, such actions could be indicative of a pattern of problems that 

might be found in other facilities. In order to fully protect the residents 

in all the facilities operated by the same controlling persons , a condition 

or limitation could be attached to the license. Such action by the Department 

would place an obligation on the controlling persons to remedy the problems 

in the specific facility and also protect the interests of residents in all 

facilities operated by the same controlling persons. The Department does not 

envision that conditions or limitations would be frequently issued under these 

conditions. However, the expansion of the number of facilities operated under 

the same form of common ownership makes it important for the Department to have 

some enforcement control in the event problems do occur. 

Illegal acts by controlling persons 

Subsection b. relates to the commission of illegal acts by any of the con­

trolling persons or employees of the nursing home. Minn. Stat . §144A.04, 

subdivision 4 and 6 as amended by Minn. Laws 1982, Chapter 633, prohibit a 

nursing home from having a controlling person or managerial employee who was 

convicted of a felony relating to the operation of the nursing home or directly 

affecting resident safety or care. In this situation, it may be appropriate 

for the Department to attach a condition to the nursing home's license specifi­

cally excluding such individuals from serving in the facility. The issuance 

of a condition would clearly place the facility on notice that a violation could 

subject the facility to license revocation. 

Acts contracy to the welfare of residents 

Subsection c. relates to the performance of any acts contrary to the welfare of 

the residents by a controlling person or employee. This provision is again 

illustrative of the types of problems that could result in the decision to 
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issue a conditional or limited license. The Department can control, in many 

instances , the performance of acts contrary to the welfare of residents through 

the correction order/penalty assessment system. In addition, Minn. Stat . 

§144A . 12 also provides the Commissioner the power to request injunctive relief 

to curtail i l legal activities in violation of the licensure laws. However, the 

ability to attach a condition or limitation to a license provides the Department 

with an additional remedy to prevent the continuation of such acts . Continued 

licensure would become contingent upon compliance with any such conditions or 

limitations attached to the license. For example, if a nursing home was utilized 

for other services, such as day care, or providing meals to community members 

and if these services adversely impacted on t he facility ' s responsibility to 

meet the needs of the residents, a license condition prohibiting such activities 

would be appropriate. 

Physical plant deficiencies 

Subsection d. relates to problems associated with the physical plant or envir­

onment. This subsection is also illustrative of the issues that could result 

in the decision to issue a limited or conditional license . If the issuance of 

correction orders did not provide a sufficient incentive to alleviate problems, 

making licensure contingent upon the corrections would be appropriate. Another 

example would be placing limitations on the number or types of resident that 

could be admitted to a specific room or area in the facility due to resident's 

physical handicaps or to the size of the particular room. 

Outstanding variances or waivers 

Subsection e . relates to the existence of outstanding variances or waivers. 

While compliance with variance or waivers is controlled by the provisions of 

7 MCAR §1.044 X. , the Department might also want to place a limitation or con­

dition on the license to guarantee compliance or to specifically notify the 
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public as to the existence of a variance or waiver . 

Summary 

Section 8 attempts to establish some objective illustrations of the factors 

that would be considered in deciding whether the issuance of a variance or 

waiver would be appropriate. The underlying cr iteria would still be the 

standards contained in section 7 requiring the need to assure compliance with 

the laws or rules or to protect the interests of the residents. 

9 . __ Types_of_conditions_or_limitations. __ The_trEes 
of_conditions_or_limitations_that_maz_be_attached_to_ the 
license_include_at_least_the_followin~: 

a . _restrictions_on_the number_or_tzEes_of_residents 
to_be_admitted_or _Eermitted_to_remain_in_the_nursin~_home; 

b. __ restrictions_on_the_inclusion_of_sEecified_indi­
viduals_as_controllin~_Eersons_or_mana~erial_emElozees; _or 

c. __ imEosition_of_schedules_for_the_completion_of 
specified_activities. 

General comments 

Section 9 is also intended to be descriptive as opposed to an all- inclusive 

listing of the types of conditions or limitations that could be attached to a 

nursing home's license. The nature of a condition or limitation can be spe­

cifically identified only after the specific facts .involving a situation are 

known and a solution to the problem agreed upon . It would be impossible to 

develop a listing of all of the types of conditions and limitations that might 

be used by the Department . However, the criteria contained in section 7 will 

be the benchmark upon which the appropriateness of a condition or limitation 

will be measured. The condition or limitation must assure for compliance with 

the licensure laws or rules or protect the health , treatment , safety, comfort 

and well-being of the nursing home residents . 

Restrictions on types and numbers of residents 

Subsection a. describes a condition or limitation that would restrict the 
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number or types of residents to be admitted or permitted to remain in the 

nursing home. This type of condition or limitation would be used in situations 

when an area of a nursing home would not be available for resident occupation 

during construction or remodeling or in situations where the resources of a 

nursing home to appropriately care for specific types of individuals are not 

available . 

Limitations on controlling persons or managerial employees 

Subsection b , describes a condition or limitation which would prohibit specified 

individuals from being a controlling person or managerial employee of a nursing 

home. This type of condition or limitation would be used in situations when 

an individual was precluded from being a controlling person or managerial 

employee in accordance with the provisions of Minn. Stat. §144A.02 . The issu­

ance of a conditional or limited license would assure that the statutory pr o­

vision is complied with by the licensee of the nursing home. 

Schedule for completion of specified activities 

Subsection c. describes a condition or limitation that would impose upon the 

license a schedule for the completion of specified activities. This type of 

condi tion or limitation would be used when it is necessary to assure compliance 

with specified activities in a period of time. The schedule would clearly 

notify the licensee that continued licensure would be contingent upon the 

satisfactory completion of the described activities . 

10 . Statement of conditions or limitations. The 
department_shall_notify_ the_apelicant_or_licensee,_in 
writin~, _of_its_decision_to_issue_a _conditional_or_limited 
license. __ The_department_shall_inform_the_ap£licant_or_li­
censee of the reasons for the condition or limitation and 
of the right to appeal. Unless otherwise specified, any 
condition or limitation remains valid as long as the licensee 
of_the_nursin~_home_remains _unchanged_or_as_long as_the_rea­
son for the condition or limitation exists. The licensee 
shall_notify_the_department_when_the_reasons_for_the_condition 
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or_limitation_no_lon~er_exists . __ If_the_deeartment_det ermines 
that_the_condition_or_limitation_is_no_lon~er_reguired ,_it 
shall be removed from the license. 

The existence of a condition or limitation must be 
noted on the face of the license . If the condition or lim­
itation_is_not_fullx_stated_on_the_licensei_the_deeartment ' s 
licensure_letter_containin~_the_full_text_of_the_condition 
or_limitation_must_be_eosted_alon~side_the_license_in_an 
accessible and visible location. 

Sections 7 to 9 described the need for and the types of conditions or limita­

tions that could be imposed by Department. The remaining 3 sections of this 

particular section of the proposed rules deal with the procedural aspects of 

attaching a condition or limitation, the effect of a condition or limitation 

and the appeal rights of t he nursing home. 

Notification 

The first paragraph of section 10 relates to the notification to the licensee 

or applicant for licensure of the decisi on to issue a conditional or limited 

license and the period of time during which such conditions or limitations will 

remain effective . 

Content of notice 

In order to assure for a proper notice to the applicant or t o the licensee, 

the Department will be required to inform that individual of the decision to 

issue a conditional or limited license. As part of that notice , the Department 

will state the reasons underlying the decision to issue a conditional or limited 

license. This will provide the licensee or applicant an explanation of the 

Department's reasons and provide information upon which decisions can be made 

and implemented to allevia t e the problem resulting inthe condition or limitation. 

The notice will, of course, notify the licensee or the · applicant with the right 

to appeal the Department's decision . 
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Effective time period for a condition of limitation 

The period of time during which a condition or limitation will be effective 

is described in the second sentence of the first paragraph. The first part 

of that sentence provides that the condition or limitation will continue for 

as long as the licensee of the nursing home remains unchanged. In certain 

situations, it may be necessary for the condition or limitation to be perman­

ently affixed to the license as long as the licensee remains unchanged. Thus, 
I 

the condition woul d be attached to the initial license and continue to be 

placed on the license at the time of the annual renewals . However , the Depart ­

ment believes that the provisions contained in the second part of this sentence 

would be the general rule. This ties the duration of the condition or limita­

tion to the existence of the problem which necessitated the issuance of this 

license restriction . If the licensee can demonstrate that compliance has been 

attained, the continued need for condition or limitation would be reviewed by 

the Department . The rule will place the burden on the licensee to notify the 

Department when the problems resulting in the condition or limitation have been 

corrected. This would then initiate the Department's verification of the 

licensee ' s claim and, if the problem was resolved, the Department would remove 

the condition or limitation. 

Statement on the license 

The second paragraph of section 10 requires that the condition or limitation 

be noted on the license issued by the Department. The requirement that the 

condition or limitation be specified on the license is mandated by the pro­

visions of Minn. Stat. §144A.02, subdivision 1. If it is not possible to 

include the full text of the condition or limitation on the license, the rule 

will require that the licensure letter of the Department, which would contain 
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the full text of any condition or limitation, be posted alongside the license 

in an accessible and visible location. In certain situations, it would not 

be possible to fully state the condition or limitation on the license. In 

those situations, the license would reference the existence of a condition 

or limitation and refer to the licensure letter. The posting of the licensure 

letter in these situations would assure compliance with the statutory provision 

as well as assuring that notice of any condition or limitation is available 

to the residents and public. Posting the letter alongside the license in an 

accessible and visible location will assure that the condition or limitation 

is fully disclosed. 

11. Effect of a condition or limitation. A condition 
or limitation has the force of law. If a licensee fails to 
comply_with_a_condition_or_limitation,_the_deEartment_mai 
issue_a_correction_order_or_assess_a_fine_or_it_mai_sus2end, 
revoke, or refuse to renew the license in accordance with 
Minnesota Statutes, section 144A.ll. 

If_the_deP.artment_issues_a_correction_orderi_it_shall 
determine_the time_allowed_for_correction. __ That_time_Eeriod 
must_be_sEecified_in_the_correction_order_and_must_be_related 
to the nature of the violation and the interests of the resi­
dents. __ If_the_de2artment_assesses_a_fine, _the_fine_is_$2SO . 
The_fine_accrues_on_a_dai1X_basis_in_accordance_with_Minne­
sota_Statutes, _section_ l44A. 10. 

Effect of condition or limitation 

Section 11 describes the effect of a condition or limitation and also describes 

the consequences of a licensee ' s non- compliance with the terms of the condition 

of limitation . The rule provides that the condition or limitation would have 

the force of law. The granting of a condition or limitation provides to the 

licensee the right to operate the nursing home which would normally not have 

been granted without such condition or limitation . Since the condition or 

limitation was necessary to assure compliance with the licensure laws or rules 

or to protect the interests of the nursing home residents, it is necessary 

that such condition or limitation impose upon the licensee the obligation to 
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comply with the stated provisions. The existence of a condition or limitat ion 

modifies the responsibilities of the licensee by requiring compliance with the 

condition or limitation as well as with the licensure laws and rules. In order 

to fully assure that compliance with the licensure law and rules will be 

attained and to protect the interests of the residents, it is required that 

any conditions or limitation have the force and effect of law . 

Non-compliance with a condition or limitation 

The second sentence of the first paragraph details the consequences of noncom­

pliance with the terms of the condition or limitation. The rule provides the 

Connnissioner two options: the issuance of a correction order or penalty 

assessment or the initiation of proceedings to suspend or revoke the nursing 

home's license. The Department believes that it is necessary to maintain the 

ability to issue correction orders to compel compliance with the terms of a 

condition or limitation . Without this provision, the only sanction would be 

the initiation of a license revocation hearing. The issuance of a license 

condition or limitation places an obligation on the licensee to comply with 

those terms or face the loss of the license. However, it would not be incon­

ceivable to have a situation when the licensee may not be in total compliance 

with the terms of the condition or limitation but such noncompliance would not 

justify a revocation of the license. This is, of course, a factual determina­

tion but in these situations the issuance of a correction order within a stated 

period of time for compliance might be sufficient for the licensee to regain 

compliance. If the order is not complied with, a penalty assessment would be 

issued. The intermediate sanction of the issuance of a correction order and 

possible penalty assessment would protect the residents of the facility from 

possible relocation if revocation was the only available sanction for noncom­

pliance. 
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Issuance of correction orders 

The second paragraph of section 11 relates to the procedures that would be 

followed if a correction order or penalty assessment mechanism was utilized 

to enforce compliance with the terms of a license condition or limitation . 

The provisions of Minn . Stat . §144A.10, subdivision 4 require that the Commis­

sioner establish by rule a schedule of allowable time periods for corr ection 

of a nursing home deficiency. As will be discussed later, the development of 

the schedule of allowable time periods is premised as the nature of the rule 

and the steps that a nursing home would be required to follow to attain com­

pliance. However , since the actual terms of a condition or limitation would 

not be known until actually issued by the Department, a prospective setting 

of a time period is not possible. However, in order to provide an objective 

criteria to be followed in selecting an allowable time period for correction , 

the proposed rule will require that the Department take into consideration 

the nat ure of the violation and the interests of the residents . This analysis 

will provide a reasonable basis for establishing the time period since it will 

include a consideration of the steps to be taken by the facility as well as 

the impact that continued noncompliance would have on the nursing home residents. 

Issuance of a penalty assessment 

Minn. Stat. §144A.10, subdivision 6 requires that the Commissioner promulgate 

in rule a schedule of fines . The maximum fine is $250 per day. 

The schedule of fines is based on the risk of harm to which residents would 

be subject if a correction order was not complied with. However, since the 

nature of the condition or limitation is not known until issued, a prospective 

setting of a fine is also not possible. For that reason , the Department has 

specified in the proposed rule that the maximum fine amount of $250 per day will 

be assessed if a nursing home fails to comply with a correction order issued as 
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a result of noncompliance with the terms of a condition or limitation. The 

Department believes that the maximum fine amount is appropriate since the 

granting of the license with the condition or limitation provided the licensee 

the right to operate or to continue to operate the nursing home . Without 

the issuance of the condition or limitation, the probable result would have 

been the denial of the license or the initiation of proceedings to revoke 

the license . The f acility ' s failure to comply. with the condition or limitation 

is a serious violation of the licensure provisions and the imposition of the 

maximum daily fine will be an incentive to regain compliance as well as serving 

' as a deterrent to avoid a situation of noncompliance . 

The last sentence of the second paragraph provides notice that any fine will 

accrue on a daily basis as required by the provisions of Minn. Stat . §144A. 10 . 

12. __ Appeal_Erocedure. __ The_aEElicant_or_licensee_may 
contest_the_issuance_of_a_conditional_or_limited_license_bl 
requesting a contested case proceedings under the Administra­
tive Procedure Act, Minnesota Statutes, sections 15.0418 to 
15 . 0426 , _within_ l5_dars_after_receivin~_the_notification_des­
cribed_in_l0 . __ The_reguest_for_a_hearin~_must_set_out_in 
detail_the_reasons_whi_the_aEElicant_contends_that_a_condi­
tional_or_limited_license_should_not_be_issued. __ Exce2t_in 
a _eroceeding_challen~ing_the_decision_to_condition_or_limit 
a_current_or_renewal_license,_ the_aeelicant_has_the_burden 
of_provin~_that_an_unrestricted_license_should_be_issued . 

Time period for submission of notice to appeal 

Section 12 provides the licensee or applicant for licensure the right to contest 

the Department ' s decision to issue a conditional or limited license . The rule 

provides that any challenge to the issuance of a conditional or limited license 

would be made by requesting a contested case proceeding under the provisions of 

the Administrative Procedures Act . The rule will require that the notice of 

appeal be submitted within 15 days of the r eceipt of the notice from the Depart­

ment. The Department believes that the 15 day period is necessary in order t o 
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assure for a prompt determination of the licensure status of a facility . The 

fifteen day period is identical to the period of time provided for the appeal of 

a penalty assessment, Minn. Stat. §144A.10 , subdivision 8, or for requesting 

an appeal from the denial of a variance or waiver request , 7 MCAR §1.044 X. 7 . 

The Department does not believe that the 15 day time period would impose an 

unreasonable demand on the licensee or the applicant for licensure and also 

believes that the importance in clarifying the· licensure status of a nursing 

home justifies this time period. 

Content of Notice 

The rule will also require that the request for a hear ing set out in detail 

the reasons why the conditions or limitations should not be placed on the 

license. Section 10 requires that the Department state its reasons for con­

ditioning or limiting the license . Thus , the applicant or licensee will be 

fully appraised as to the reasons supporting this decision. If the condition 

or limitation is not considered appropriate, the reasons to support this con­

clusion should be furnished to the Department . The rule would allow for a 

clarification of the issues being appealed and could possible lead to informal 

discussions between the parties which woul d eliminate the need for the formal 

hearing . The licensee or the applicant for licensure would be in a position 

to readily state the grounds for requesting the appeal and this provision 

would not present a hardship to the parties. 

Burden of proof 

The final sentence of the rule relates to the burden of proof in the contested 

case proceeding . The Department will have the burden of proof in situations 

when the condition or limitation is placed on a current license or at the 

time a license is renewed. However, the rule places the burden of proof upon 
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an applicant for a license and will require that this party demonstrate that 

they are entitled to an unrestricted license. The rule is in accord with a 

Minnesota Supreme Court decision entitled In re Application of the City of 

White Bear Lake, 247 N.W. 2d 901 (1976). The Court stated: 

. .. "In administrative proceedings, the 
general rule is that an applicant for 
relief , benefits , or a privilege has the 
burden of proof." 73 C.J.S., Public 
Administrative Bodies and P.rocedures, 
§124 . In this State the burden of proof 
generally rests on the one who seeks to 
show he is entitled to the benefits of 
a statutory provision. 3A Dunnell, D.g. 
(3 ed .) § 3468 and 3469. 

- ld , at 904 

The above statement clearly holds that if the applicant for license believes 

that they have the right to receive an unconditional or unlimited license, that 

party will have the burden to establish their right to the license. 
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7 MCAR §1.048A. 8 . c. (7) Record of patients ' /residents' funds - personal fund 
account 

(7) Upon the request of the patient or resident or 
the patient's or resident's legal guardian or conserva~ 
tor or representative payee. the nursing home or boarding 
care home shall return all or any part of the patient ' s 
or resident ' s funds given to the nursing home or boarding 
care home for safekeeping, including interest. if any, 
accrued from deposits . The nursing home or boarding 
care home shall develop a policy specifying the period 
of time during which funds can be withdrawn ~ft eae-k- day 
~£ the wee~. This policy must ensure that the ability 
to withdraw f unds ·is provided in accordance with the 
needs of the residents. The nur sing home or boarding 
care home shall notify patients and residents of the time 
periods during which funds can be withdrawn . The nursing 
home or boarding care home shall establish a procedure 
allowing residents to obtain funds to meet unanticipated 
needs on days when withdrawal periods are not scheduled. 
Funds kept outside of the facility shall be returned 
within five business days . 

The proposed amendment to this section of the personal funds rule will modi­

fy the requirement relating to the time periods during which residents can 

withdraw funds from their accounts in a nursing home or boarding care home. 

The former rule required that a nursing home and boarding care home specify 

a period of time during which funds can be withdrawn on each day of the week. 

As written, this rule presented difficulties to a number of nursing homes and 

boarding care homes since weekend staff coverage was normally not provided 

for the facility ' s business office, where the fund accounts are generally 

maintained. The concerns expressed to the Department involved the additional 

costs that would be incurred to provide business office coverage during week­

ends and holidays as well as concerns relating to the proper handling of fund 

accounts if other individuals, not familiar with the bookkeeping procedures, 

were authorized to dispense funds during the weekends. Since the rule was 

adopted, the Department has granted 29 waivers from the provisions of this 

rule . Those waivers were granted as the result of the facility's difficulties 
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in complying with the rule. In each instance, the granting of the waiver was 

based on the equivalent measures that would be taken by the facility to pro­

vide residents access to the funds. These equivalent measures would include 

notification to the residents that funds would not normally be available on 

weekends and would also often provide for some means ~Y which residents 

could obtain funds if an unexpected situation arose. 

The number of waivers granted by the Department as well as the number of 

questions received regar ding this rule has pr ompted the Department to reas­

sess the requirements that funds be available for withdrawal on a seven day 

a week basis. The pr oposed amendment reflect s the Department ' s belief that 

daily withdrawal need not be mandated as a minimum requirement. Under the 

provisions of the proposed rule, the nursing home or boarding care home will 

still be required to establish a policy specifying the periods of time during 

which funds can be withdrawn . However, the rule will now specifically require 

that the policy be developed in accordance with the needs of the residents. 

The Depar tment believes that past pr act ices in the facility will provide an 

appropriate basis to calculate resident needs and the Department woul d en­

courage t hat the facility solicit resident opinions regarding appr opriate 

time periods. The rule requires that t he facility's residents be notified 

of the times for withdrawing funds . This requirement will provide the resi­

dents with the necessary information to anticipate any need for funds and to 

arrange for the withdrawal oJ funds during the designated time periods. It 

must be kept in mind that the decision to handle the personal funds of resi­

dents is an option for the facility. The change contained in this amendment 

will provide a facility with additional flexibility and not jeopardize the 

interests of the residents. However, the rule will require that each facility 
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develop a procedure which will allow a resident to have access to funds to 

meet unanticipated demands on days when withdrawal periods are not scheduled. 

Waiver requests have generally been granted only upon the facility's assurance 

t hat a mechanism was available to meet the unanticipated needs of residents . 

These procedures ranged from the establishment of a petty cash fund to 

assuring that an individual, e.g. administrator or business office employee, 

would be available to come to the facility . The Department believes that 

this mechanism is important to assure that residents can receive funds when 

an unexpected need arises. The facility would have flexibility in establish­

ing these procedures. This provision would fully protect the needs of resi­

dents without creating a serious problem for the facility to implement. 
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7 MCAR §1.053 N. Administration of medications by unlicensed personnel 

N. Administration of medications by unlicensed per­
sonnel. THE FOLLOWING APPLIES TO BOTH NURSING HOMES AND 
BOARDING CARE HOMES : Unlicensed nursing personnel who 
administer medications in a nursing home or boarding care 
home must have completed a medication administration 
training program for unlicensed personnel in nursing 
homes which is offered through a Minnesota postsecondary 
educational institution. The nursing home or boarding 
care home shall keep written documentation verifying com­
pletion of the required course by all unlicensed nursing 
personnel administering medications~ · 

The purpose of this proposed amendment is to assure that unlicensed personnel 

who are permitted to administer medications in a nursing home or boarding 

care home a re trained in the theory and skills needed to properly administer 

medications. This rule does not impose a new standard on a nursing home or 

boarding care home, but rather, incorporates into the licensure rules 

existing federal certification requirements relating to the use of unlicensed 

personnel to administer medications. The Department feels that it is impor­

tant to include this provision in the licensure rules since it cannot be 

guaranteed that this provision will continue to be retained in the federal 

certification regulations. The inclusion in the licensure rules will provide 

the assur3nce that this important requirement is retained. The appropriate 

training of unlicensed personnel is necessary to assure that this critical 

function is performed properly so as not to jeopardize the health and safety 

of the residents. 

The federal provision relating to the personnel allowed to administer medi­

cation in a skilled nursing facility is found in 42 CFR 405 .1124 (g) , which 

states, in pertinent part : 

- 98 -



Drugs and biologicals are administered only by physicians, 
licensed nursing personnel, or by other personnel who have 
completed a State-approved training program in medication 
administration .... 

(Emphasis supplied) 

A similar provision, relating to intermediate care facilities, is found in 

42 CFR 442.337(a) which states: 

Before administering any medications to a resident, a 
staff member must complete a State-approved training 
program in medication administration. 

(Emphasis supplied) 

Pursuant to those federal regulations, medication administration training 

programs for unlicensed personnel were established by the Department of 

Health with assistance from the Department of Education . The courses are 

primarily offered in area-vocational technical institutions . These courses 

have uniform instructor qualifications, curriculum and test - out procedures. 

Since the enactment of the fede ral regulations, all unlicensed personnel 

administering medications in a skilled nursing facility or an intermediate 

care facility have been required to complete these training courses. 

The proposed amendment to the State licensure laws will not modify this prac­

tice nor will the rule create additional requirements to be met by the 

nursing home or boarding care home. The rule will require that unlicensed 

personnel who administer medications in a nursing home or boarding care home 

complete a medication training program. This requirement follows the provi­

sions of the federal regulations. Only 9 out of the 440 licensed nursing 

homes are not certified . Thus, the overwhelming majority of nursing homes 

already must meet the requirements of the federal regulations. The 9 non-
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certified nursing homes will have to meet the new licensure requirements if 

they elect to have unlicensed personnel administer medications . The Depart­

ment does not believe that this change in the licensure laws will signifi­

cantly impact on these 9 facilities . The proposed rule will also apply to 

boarding care homes that are also certified as intermediate care facilities. 

The ICF regulations require that the facility establish procedures for medi­

cation administration and, as noted above, those rules require the training 

of unlicensed personnel who are permitted to administer medications. (Un­

certified boarding care homes are permitted to distribute medications to resi­

dents, however, this is not the same as medication administration. Distribu­

tion implies only that the facility assists the residents in taking the medi­

cations prescribed by a physician. Administration of medications involves 

the preparation of the medications , checking the patient ' s records, distri­

buting the medication and the recording of the medications.) 

The proposed rule requires that the medication administration training pro­

grams be offered through a Minnesota post-secondary education institution. 

This requirement will assure that the training program meets the requirements 

established by the Departments of Health and Education to implement the 

federal regulations. The Department believes that it is necessary to insert 

this requirement ' in the licensure rules. The training programs are widely 

offered throughout the state and have been repeatedly evaluated to assure 

that the course structure and content will approp r iately train unlicensed 

personnel to administer medications. This requirement will continue to 

assure that the training programs will be offered in a manner which appro­

priately trains the unlicensed personnel. 
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The final part of this rule will require that the nursing home and boarding 

care home maintain written documentation verifying completion .of the course 

by its unlicensed nursing personnel . The Department will issue to each 

course participant a certificate of completion tJpon verification from the 

educational institution that the individual has successfully completed the 

course. A copy of this document is to be retained by the facility to provide 

the necessary documentation that the staff has · completed the training require­

ments. This provision is based on the requirements contained in 7 MCAR 

§1. 048 A.11 . f. which requires a nursing home or boarding care home to retain, 

in each employees ' personnel file, a listing of all institutes and training 

courses attended. 
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7 MCAR §1.056 Sch.edule of fines for uncorrecte,d deficienci.es 

c. Boarding care homes page 103 

§ 1. $50 penalty assessments page 105 

§ 2. $250 penalty assessments page 111 

D. Nursing homes page 117 

§ 1. $50 penalty assessments page 117 

§ 2. $150 penalty assessmen ts page 118 
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7 MCAR §1.057 Schedule of fines for uncorrected deficiencies. 

The proposed amendments to this rule are required as the result of the other 

amendments being proposed by the Department. Minn. Stat. §144 . 653, subd. 6 

and Minn. Stat . §144A.10, subd. 6, require that the Department promulgate by 

rule a schedule of fines. The amendments to 7 MCAR §1.057 correspond to the 

new rules being proposed at this time. 

Section C. Boarding care homes 

A new section, Section C. , has been added to this rule which identifies a 

specif i c listing of fines that are applicable to boarding care homes only. 

Prior to this amendment, the applicable fine schedule for boarding care homes 

was contained in sections A. and B. However , the enactment of new rules in 

October 1980, and the proposed adoption of rules at this time require that 

this new section be included. 

In October, 1980, the Department adopted amendments to the nursing home and 

boarding care home rules. As part of that package, a new section was added to 

7 MCAR §1.057 which established an amended fine schedule which was applicable 

to nursing homes only. That provision, (which will be renumbered as section D.) 

established the daily fine schedule for the rules adopted in October, 1980. 

The fine schedule differed from the earlier schedule adopted in 1975 in that 

the fines would apply only to nursing homes , would accrue on a daily basis, and 

included a new fine level . Since the schedule of fines applicable to boarding 

care homes was not amended, fines issued to a boarding care home continued to 

be assessed at either the $50 or the $250 level . However, in preparing the 

current set of amendments for this hearing, it was noted that a boarding care 
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home would be assessed a $250 fine for a violation of a rule which would only 

result in a $50 daily fine for a nursing home. For example, the provisions 

of 7 MCAR § 1. 048 A. 8. a. , relating to the development of a policy concerning the 

handling of residents' funds, would result in a $50 daily fine to a nursing 

home. However, since this provision was not specifically enumerated in 

section A. of the rule , a boarding care home would be assessed $250. Since 

the criteria utilized in selecting the $50 fine categories are similar, the 

Department felt that it was necessary to amend the fine schedule to assure 

that fines issued to boarding care homes are equitable. Thus, it was necessary 

to develop a new section to the fine rule. 

The criteria utilized to determine which rules would be subject to a $50 fine 

at the time of the initial adoption of the fine schedule in 1975 is contained 

in the justification submitted at that hearing. A copy of the pertinent 

sections of that document is attached as Appendix D. As noted in the criteria, 

the rules for which a $50 fines would be assessed are those rules which do not 

directly relate to the provision of patient care and for which noncompliance 

would not present a hazard to the patient ' s health or safety. In addition, 

noncompliance with rules in this category would not effect the capability of 

the home to provide an overall high quality of care nor would noncompliance 

jeopardize the resident's personal or property or impact on the financial 

stability of the facility . This criteria was similar to the criteria utilized 

to select the rules which would be assessed against a nursing home at the $50 

daily level. That criteria was contained in the Statement of Need and Reason­

ableness presented at the public hearing in April, 1980. A copy of the 

pertinent portions of the Statement of Need and Reasonableness are attached as 

Appendix E. Briefly, that criteria identifies those rules which would have 
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only a minimal relationship to the health, safety, treatment, comfort or well­

being of a patient and for which noncompliance would not jeopardize the health 

or safety of a patient. Since the criteria are similar , the Department wishes 

to correct this oversight and has modified the schedule of fines accordingly. 

Section C. l. contains those rules which would result in the issuance of a 

$50 penalty assessment for a boarding care homes failure to comply with a 

correction order issued by the Department. Subsections a. - g. relate to the 

provisions of the new rules being proposed at this hearing which are applicable 

to boarding care homes, the pet rule and the VAA rule; while subsections h. -

q. reference the rule amendments adopted in October, 1980. As previously 

discussed, this latter category is included at this time to assure uniformity 

in the fine schedules for nursing homes and for boarding homes . For each of 

the rules enumerated in this section, it is the Department ' s position that the 

criteria , utilized to select those rules subject to the $50 fine level, has 

been met. These rules do not directly relate to the provision of care or 

relate to the financial stability of the facility. In addition, noncompliance 

with the rules would not present a hazard to resident health or safety, or 

jeopardize the resident's property or personal rights. Noncompliance with the 

rules would also not affect the capability of the facility to provide an overall 

high quality of care to residents . The following comments will summarize the 

provisions of the rules identified in section C.l. and briefly note the Depart­

ment's rationale for including the rules in this fine categor y . 

a. 7 MCAR §1 .04 2 B.l. 

The failure to develop a written policy specifying whether or not pet animals 

can be kept on the premises would not affect the provision of resident care nor 
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would the residents be jeopardized by the absence of the written policy. The 

operation of the facility or the provision of care would not be adversely 

affected by the failure to develop the written policy . 

b. 7 MCAR §1.042 B.2. 

The failure of the written policy to specify whether or not individuals would 

be permitted to retain pets or to specify the restrictions placed on keeping 

pets would also not directly affect the provision of resident care nor would 

this failure jeopardize the residents in the facility. The operation of the 

facility or the provision of care would not be adversely affected by a viola­

tion of this rule. 

c . 7 MCAR §1.042 B.3 . 

The failure to consult with facility staff and with residents prior to 

developing the policy on pets is also not related to the provision of resident 

care nor would noncompliance with this rule jeopardize the residents of a 

boarding care home. The failure to comply with this requirement would not 

adversely affect the operation of the facility or the provision of care to the 

residents. 

d . 7 MCAR §1.042 C.l. 

This rule requires that a policy be developed which specifies the types of 

pet animals that can be retained in the boarding care home . The failure to 

develop the written policy would not directly relate to the provision of care 

to residents nor would noncompliance jeopardize the facility ' s residents . The 

lack of a policy would not affect the operation of the facility or the provi­

sion of care to the residents . 
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e. · 7 MCAR §1.042 C.5. 

The failure to retain copies of the veterinarian's recommendations and records 

of examinations does not relate to the provision of care nor would this failure 

jeopardize the residents in the facility. The failure to retain these docu­

ments would not adversely affect the operation of the home or the provision of 

care. 

f. 7 MCAR §1.043 C.2.a. 

The rule requires that the facility abuse plan be developed by an interdisci­

plinary committee selected by the administrator. The rule is necessary to 

assure that the plan is based on a bcoad range of input and appropriately 

addresses the specific situation in each facility. However, the failure 

to establish an interdisciplinary connnittee in itself would not directly 

relate to resident care nor would noncompliance jeopardize the interests of 

the residents. It is conceivable that an individual could develop an accept­

able plan for the facility; however, the Department feels that the rule is 

necessary and reasonable to increase the probability that an effective plan is 

developed. Nevertheless , the failure to comply with this particular rule 

would not adver sely affect the operation of the facility or the provision of 

care to residents. 
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h . 7 MCAR §1.048 A,4. 

The failure of the boarding care home to maintain records for a period of 

five years after the death or discharge of a resident would not directly 

relate to resident care nor would noncompliance with the rule jeopardize the 

residents of the facility. Noncompliance with this rule would also not 

adversely affect the operation of the home or the provision of care to 

residents. 

i. 7 MCAR §1 . 048 A. 8.a . 

The failure to specify in the facility ' s admission policies whether or not 

the personal funds of residents would be accepted for safekeeping would not 

directly relate to the provisions of resident care nor would noncompliance 

with this rule jeopardize the residents in the facility . 

j . 7 MCAR §1 . 048 A.8 . b.(2) 

This rule requires that the boarding care home retain a copy of the resident's 

written authorization for the home to handle the resident's funds . The 

failure to retain this authorization would not directly relate to the provi­

sion of resident care nor would noncompliance jeopardize the residents in the 

facility. The failure to obtain an authorization as required by 7 MCAR §1.048 

A.8 . b.(l) would subject the boarding care home to a $250 penalty assessment . 

However, the failure to obtain the authorization is different from the failure 

to retain a copy of the authorization in the resident ' s record. Since this 

failure would also not affect the operation of the home or the provision of 

care, the $50 fine is appropriate. 

k . 7 MCAR §1. 048 A.8 . c . (3) 

This rule prohibits an entity operating more than one facility from 
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commingling the personal funds of residents from more than one facility into 

one account . A violation of this rule would not directly relate to the 

provision of resident care nor would noncompliance with this rule jeopardize 

the residents in the facility. A violation of this rule would not affect the 

operation of the facility or the provision of care to residents. 

1. 7 MCAR §1.048 A.8.c . (5) 

The failure of a boarding care home to deposit a resident's funds in excess 

of $150 in a financial institution also does not directly relate to the provi­

sion of care to a resident nor would noncompliance jeopardize a resident in 

the facility. The rule is designed to assure that funds over $150 are 

maintained in a safe location; however, noncompliance with this rule would 

not necessarily jeopardize the resident ' s assets. Noncompliance would not 

affect the operation of the home or the provision of care. 

m. 7 MCAR §1.048 A.8.c.(6) 

The failure of the boarding care home to prorate interest that might have 

accrued to a resident is not related to the provision of care to the resident 

nor would noncompliance jeopardize the residents in a boarding care home. A 

violation of this rule would require that the facil ity take the necessary 

corrective action and allocate any accrued interest to the residents. The 

failure to prorate interest would not necessarily imply that the accrued 

interest owing to a specific resident was used for the purposes of the nursing 

home or for other residents which is prohibited under the provisions of 7 MCAR 

§1.048 A.8.c.(2) . A violation of this rule would not adversely affect the 

operation of the facility or the provision of care to residents. 
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n. 7 MCAR §1.048 A.8.d. 

This rule requires that the boarding care home make the arrangements to return 

personal funds to residents at the time of discharge from the facility. The 

failure to comply with this rule would not directly relate to the provision of 

care to the resident nor would the violation jeopardize the resident. The 

boarding care home would be required to return the funds to the resident , 

however , the violation of the rule would not adversely affect the operation of 

the home or the provision of care to the residents . 

o . 7 MCAR 1.048 A.8 . e . 

This rule requires that the home provide a complete accounting of any funds 

held by the home at the time of a resident's death. Noncompliance with the 

rule would not directly relate to the provision of care to a resident nor 

would noncompliance jeopardize the interests of the resident . A violation of 

the rule would not adversely affect the operation of the home or the provi­

sion of care. 

p. 7 MCAR §1 . 052 A. l . b. 

The failure of the boarding care home to develop a policy regarding the use 

of double beds would not directly relate to the provision of resident care or 

jeopardize the residents in the facility . A violation of the rule would not 

adversely affect the operation of the home or the provision of care. 

q . 7 MCAR § 1. 05 5 U. 1. b . (.1) (c) 

The failure of the boarding care home to provide space for at least four racks 

of clean dishes would not directly relate to the provision of resident care nor 

would noncompliance jeopardize the residents in the facility . The primary 
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purpose of this rule is to assure that adequate space for the air drying of 

dishes and utensils is conveniently provided. However, a violation of this 

rule would not adversely impact on the operation of the facility or on the 

provision of care. 

Section C.2. identifies those rules which would result in a $250 penalty 

assessment for the boarding care homes noncomp_liance with a correction order . 

The rules referenced in this section correspond to the provisions of the 

pet rule and the VM rule. The Department's decision to impose the $250 

assessment for a violation of these rules is consistent with the criteria 

developed to support the initial fine schedule in 1975. At that time , the 

Board of Health felt that the two level fine system was appropriate. Since 

the Department is not altering the structure of the fine schedule, the use 

of the $250 fine level has been retained . In accordance with the criteria 

used in 1975, any rule which did not meet all of the criteria developed to 

select those rules subject to the $50 fine would be assessed at the $250 level. 

Thus, if any one of the 5 criteria used by the Board was not met, the rule 

would be s ubject to the maximum $250 fine . The following comments will 

summarize the provisions of the rules identified in section C. 2. and briefly 

note the Department ' s rationale for including these rules in this fine 

category. 

a. 7 MCAR §1 . 042 C.2. 

This rule requires that the facility's policy specifying the types of pet 

animals to be retained in the home be developed after consultation with a 

veterinarian and a physician. The rule was developed to assure that pets which 

have a highe r risk of transmitting diseases to r esidents are not allowed to be 
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kept in the facility . A violation of this rule could jeopardize the health 

and safety of residents by possibly subjected the residents to an animal- borne 

disease . For that reason, the maximum fine is appropriate. 

b . 7 MCAR §1 . 042 C.3 . 

This ru l e requires that pet animals be kept in good health . The r ule is 

necessary to eliminate any potential harm that could be presented to residents 

by keeping a sick animal on the premises . Since a violation of the rule would 

present a risk to the resident ' s health and safety, the maximum fine is 

appropriate. 

c. 7 MCAR §1 . 042 C.4. 

This rule requires that any pet animal be examined and receive a ny necessary 

immunizations or treatments in accor dance with the veterinarian ' s recommenda­

tions . This rule is necessary to assur e that the pet animals are maintained 

in good health which , in turn, reduces any risk to the resident ' s health or 

safety. For that reason, the maximum fine is appr opriate. 

d. 7 MCAR §1 . 042 C. 6. 

This rule requires that the facility assume overall responsibility for any 

pet kept on the premises . This rule is necessary to assure that pets are 

appropriately cared for and to assure that the keeping of pets on the premises 

would not jeopardize the health and safety of the residents. For that reason, 

the maximum fine is appropriate . 

e . 7 MCAR §1 . 042 C. 7 . 

This rule requir es that th~ boarding care home ensure that pets kept on the 

premises do not create a nuisance or otherwise jeopardize the health, safety, 
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comfort, treatment or well-being of the residents. A violation of this rule 

would affect the health or safety of residents and the maximum fine for a 

violation of this rule is appropriate. 

f. 7 MCAR §1.042 C.8. 

This rule requires that the facility designate a specific individual to be 

responsible for the care of all pets in the facility and for ensuring the 

cleanliness and maintenance of cages, tanks or other areas used to house pets. 

The rule is necessary to ensure that proper supervision of any pets kept in 

the facility is provided. The violation of this rule could lead to the failure 

to properly monitor the impact of pets on the residents and this could prevent 

a hazard to resident health or safety . For that reason, the maximum fine for 

a violation of this rule is appropriate . 

g . 7 MCAR §1.042 C.9 . 

This rule identifies those areas within the facility where pets would be 

prohibited . This rule is necessary to avoid the contamination of areas where 

sanitary conditions are important such as food service areas or medication 

storage areas. Contamination of these areas could jeopardize the health or 

safety of residents and, for that reason, the maximum assessment is appropriate. 

h . 7 MCAR §1.043 B. 

This rule requires that the facility comply with the provisions of the 

Vulnerable Adult Abuse Reporting Act . That law includes the provisions 

relating to the mandatory reporting of suspected cases of abuse or neglect 

and the implementation of the law is designed to protect residents from possible 

abuse or neglect. The law and the rule do relate to the provision of resident 
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care and noncompliance would jeopardize the health a nd safety of the resi­

dents. For t hese reasons , the maximum fine amount is appropr iate . 

i. - m. 7 MCAR § § 1. 04 3 C • 1. ; C. 2 . b . ; C • 2 . c . ; C • 2 . d. ; C. 2. e . 

Each of the above rules relates to the development of the facility abuse 

plan . This plan is designed to identify and remedy conditions which make 

residents susceptable to abuse or neglect. The failure to develop this plan 

in conformance with the laws and rules could jeopardize the health and safety 

of residents . The rules cited above require that the facility develop and 

implement the abuse plan, require that this plan be based on an assessment 

of the population, environment and the physical plant; include a plan to 

correct or alleviate any conditions making residents susceptable to abuse; 

establish a schedule for completing any identified problems ; and, requires an 

annual review of the plan . These elements are necessary to ensure the proper 

implementation of the plan which is designed then to minimize resident's 

susceptibility to abuse. These rules relate to resident health and safety 

and the maximum fine is appropriate . 

n. - s. 7 MCAR §§1.043D.1.; D.2 .a. ; D.2.b.; D. 2.c . ; D.2 .d.; D.2 . e. 

Each of the above rules relates to the development of the individual abuse 

prevention plans . These plans are intended to identify each individual ' s 

suscep t ibili t y to abuse and then to include measures to minimize the risk of 

abuse . These plans are related to the provision of car e to residents and 

are important to protect the resident ' s health and safety. The rules cited 

above require that the facility establish the policies and procedures for the 

development of these plans, and require that the plans be based on an inter­

di sciplinary team r eview. These rules are important to the health and safety 

of the residents since the rules provide fo r the implementation of these plans 
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and will assure that the various needs of a resident are considered and 

evaluated during the plan developmant. The rules also require that the plan 

be developed as part of the care plan for the resident and that the plan 

include measures to minimize the risk of abuse to each resident . These provi­

sions also relate to the health and safety of the residents since the rules 

will provide for the prompt development of these plans and require that specific 

steps be identified to minimize any potential for abuse. The rules will also 

require the annual review of the plans as well as requiring any necessary 

revision. These elements are important to ensure that the plan is current with 

the resident ' s conditions . Since the individual abuse prevention plans are an 

important measure to assure for the resident's health and safety, the Depart­

ment believes that the maximum fine is appropriate. 

t. - x. 7 MCAR §h.043 E. l.; E. 2.; E.3.; E.4.; E.5. 

Each of the above rules relates to the establishment of an internal reporting 

mechanism designed to ensure that all suspected cases of abuse or neglect are 

promptly investigated and reported to the appropriate agencies. The cited 

rules would impact on the health and safety of residents since the rules are 

necessary to assure that any suspected incidents of abuse or neglect are 

promptly investigated and reported to appropriate agencies. The establishment 

of this internal system will also enable corrective actions to be promptly 

implemented which would reduce the possibility of further abuse or neglect. 

The rules require that specific individuals be designated within the facility 

who will be responsible for the review, investigation and reporting of 

suspected cases of abuse. These provisions will assure that the facility is 

able to promptly deal with any suspected cases of abuse and this will protect 

the health and safety of residents. The prompt review of suspected cases of 

abuse or neglect will also enhance the capability of the facility to provide an 
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overall high quality of care. The rules will also require that records be 

mainta ined by the facility and that copies of these records be forwarded to 

the Department's Office of Health Facility Complaints. This will also protect 

the health and safety of residents by encouraging a detailed investigation of 

the facility as well as providing necessary information to the agencies 

responsible for investigating suspected cases of abuse or neglect. The rules 

will also require that residents be notified as to the existence of this 

mechanism and informed of their right to report suspected cases of abuse or 

neglect. This requirement is also related to resident health and safety since 

it will assure that residents are fully informed as to their rights under t he 

provisions of the law. Since the internal reporting system is designed to 

protect residents by the prompt investigation of suspected cases of abuse or 

neglect, the Department believes that the maximum fine is appropriate . 

y. 7 MCAR §1.043 F. 

This rule requires that the boarding care home notify its staff of the manda­

tory reporting r equirements contained in the law and include an explanation of 

the facility ' s abuse plan, the individual abuse plans and the internal 

reporting mechanism in its orientation and inservice training programs . This 

rule relates to the protection of resident's health and safety by assuring that 

the facility ' s staff will be aware of the requirements of the law and rule 

which are designed to protect residents from abuse or neglect . In addition, 

this information will enhance the facility ' s capability to provide an overall 

high quality of care by assuring that the staff is aware of its responsibilities . 

The Department believes that the maximum fine amount is appropriate. 
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Section D. Nursing Home Assessments 

The amendments to this section of th.e schedule of fines, which was adopted in 

October , 1980, are required as the result of the other rules being proposed 

at this time. As previously mentioned , the selection of the fine amount was 

based on the criteria used to justify this section of the fine schedule at 

the public hearing in April , 1980. (Appendix E) Since the Department is not 

modifying the structure of the rule , but only adding new sections to correspond 

with the proposed rules , the criteria has again been utilized . 

Section D.l . contains those rules which will result in a $50 daily fine for 

noncompliance with a correction order . In accordance with the established 

criteria, these rules have only a minimal impact on the health , safety, treat­

ment , comfort or well- being of residents and noncompliance with these rules 

would not jeopardize the health or safety of a resident. The rules listed in 

section D.1. a. - f. are the same rules previously discussed in C.l. a. - f ., 

the boarding care home fine schedules. As noted in the discussion of those 

rules , each of the rules do not directly relate to resident care nor would 

noncompliance jeopardize the health and safety of the residents. Since the 

criteria used for the selection of the $50 fine for boarding care homes and the 

$50 daily fine for nursing homes is quite similar, the Department relies on 

the comments contained in the Statement of Need and Reasonableness to support 

the provisions of section C.l. a. - f. , above , to support the need and reason­

ableness of section D. l . a . - f. 

Two additional rules, which do not apply to boarding care homes , are also 

included in the $50 daily fine category. The additional sections are as 

follows : 
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h. 7 MCAR §1.044 Y.2. 

This rule establishes the procedures governing the submission and processing 

of an application for a renewal license. Since compliance with the provisions 

of these rules would have only a minimal impact on the health, safety, treat­

ment, comfort or well-being of residents, and since noncompliance would not 

jeopardize the health and safety of residents, the imposition of the $50 daily 

fine is required. The rule is primarily proc~dural in nature and the failur e 

to submit an application within the time frame specified in the rule or to 

submit the correct licensure fee would not have an impact on the residents. 

y. 7 MCAR §1 . 044 Y. 3. 

This rule requires that the Department be notified, in writing, at least 14 

days prior to the transfer of an interest in the nursing home . Since com­

pliance with the provisions of this rule would have only a minimal impact on 

the health, safety, treatment, comfort , or well-being of residents and since 

noncompliance would not jeopardize the health and safety of residents, the 

imposition of the $50 daily fine is required . The rule is procedural in 

nature and directed towards assuring that the Department is advised of all 

transfers of interest in a nursing home. While the failur e to comply with the 

rules would subject the licensee to a correction order and possible assessment, 

such noncompliance would not impact on the care or services provided to 

residents. 

Section D.2. contains those rules which would result in a $150 daily fine for 

noncompliance with a correction order. In accordance with the established 

criteria, the failure to comply with these rules could potentially create a 

situation jeopardizing the health, safety, treatment, comfort or well-being of 

a patient. It is the Department's position that the rules identified in the 
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section of the fine schedule meet that criteria. The specific rules contained 

in section D. 2. are discussed below. 

a. 7 MCAR §1.042 C. 

This rule requires that the facility ' s policy specifying the types of pet 

animals to be retained in the nursing home be developed af t er consultation 

with a veterinarian and a physician. The rule was developed to assure that 

pets which have a higher risk of transmitting diseases to residents are not 

allowed to be kept in the facility. The failure to compl y with this rule 

could result in the nursing home allowing pets i n the facility which could 

transmit diseases to the residents . The failure to comply with the rule has 

the potential for jeopardizing the health and safety of the residents. 

b. 7 MCAR §1.042 C.3. 

This rule requires that pet animals be kept in good health . The purpose of 

this rule is also to reduce the posibility that residents could be subjected 

to an animal - borne disease. A violation of this rule has the potential for 

jeopardizing the health and safety of the residents . 

c. 7 MCAR §1.042 C. 4. 

This rule requires that any pet animal be examined and receive any necessary 

immunizations or treatments in accordance with the veterinarian' s recommenda­

tions. This rule is necessary to assure that pets are maintained in good 

health which, in turn , reduces any risk to resident ' s health and safety. 

Noncompliance with this rule could potentially jeopardize the residents in 

the facility. 
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d . 7 MCAR §l.042 C.6 . 

This rule requires that the facility assume overall responsibility for any 

pet kept on the premises . The rule is necessary to assure that pets are 

appropriately cared for and to assure that the keeping of pets on the premises 

would not jeopardize the health and safety of the residents. The licensee 

of the nursing home is responsible for the activities and services provided to 

the residents. In order to assure that the k~eping of pets does not interfere 

with the resident's health, safety or rights, it is necessary to require that 

the licensee assume responsibility in this area . Failure to comply with this 

rule would result in a lack of supervision which potentially could jeopardize 

the health, safety, comfort or well- being of residents. 

e. 7 MCAR §1.042 C.7. 

This rule requires that the boarding care home ensure that pets kept on the 

premises do not create a nuisance or otherwise jeopardize the health, safety, 

comfort , trea tment or well- being of the residents. The failure to comply with 

this rule could potentially jeopardize t he residents in the nursing home. 

f. 7 MCAR §1.042 C.8. 

This rule requires that the facility designate a specific individual to be 

responsible for the care of all pets in the facility and for ensuring the 

cleanliness and maintenance of cages , tanks or other areas used to house pets . 

This rule is also necessary to assure that proper supervision of any pets kept 

in the facility is provided. A violation of this rule would r esult in the 

failure to provide a uniform system for supervision and this could result in 

pets c r eating a nuisance or otherwise jeopardizing the residents in the nursing 

home. 
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g. 7 MCAR §1 . 042 C.9. 

This rule identifies those areas within the facility where pets would be 

prohibited . This rule is necessary to avoid the contamination of areas where 

sanitary conditions are important such as food service areas or medication 

storage areas. Contamination of these areas could potentially jeopardize the 

health, safety, treatment, comfort or well- being of residents . 

h . 7 MCAR §1.043 B. 

This rule requires that the facility comply with the provisions of the Vulner­

able Adult Abuse Reporting Act . That law includes the provisions relating to 

the mandatory reporting of suspected cases of abuse or neglect . The law is 

designed to protect residents from abuse or neglect. The law and the rule 

relate to the protection of resident health and safety and noncompliance could 

potential ly jeopardize the residents in the facility . 

i. - m. 7 MCAR § § 1 . 043 C. 1 . ; C. 2. b. ; C. 2. c . ; C. 2. d . ; C . 2. e . 

Each of the above rules relates to the development of the facility abuse plan. 

This plan is designed to identify and remedy conditions which would make 

residents susceptible to abuse . The failure to develop this plan in confor­

mance with the law and these rules could potentially joepardize the residents 

in the nursing home. The cited rules require the development of the facility 

abuse plan, require that this plan be based on an assessment of the popula­

tion, environment and physical plant; include a plan to correct or alleviate 

any conditions making residents susceptible to abuse; establish a schedule 

for completing any identified problems; and, requires an annual review of the 

plan. These elements are necessary to ensure the proper implementation of 

the facility abuse plan, which is designed to minimize the possibility of 

abuse. Failure to comply with these provisions could potentially jeopardize 
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the health, safety, treatment , comfort or well-being of residents . 

n. - s . 7 MCAR §§1.043.D. 1 . ; D. 2. a . ; D.2 .b.; D.2.c . ; D.2.d . ; D.2.e. 

Each of the above rules relates to the development of the individual abuse 

prevention plans. These plans are intended to identify each individual's 

susceptibility to abuse and then to include measures to minimize the risk of 

abuse. These plans are related to the provis~on of care to residents and are 

important to protect the resident's health and safety. The rules cited above 

require that the facility establish the policies and procedures for the 

development of these plans, and require that the plans be based on an inter­

disciplinary team review. These rules are important to the health and safety 

of the residents since the rules provide for the implementation of these plans 

and will assure that the various needs of a resident are considered and 

evaluated during the plan development. The rules also require that the plan 

be developed as part of the care plan for the resident and that the plan 

include measures to minimize the risk of abuse to each resident. These 

provisions also relate to the health and safety of the residents since the 

rules will provide for the prompt development of these plans and require that 

specific steps be identified to minimize any potential for abuse. The rules 

will also require the annual review of the plans as well as requiring any 

necessary revisions . These elements are important to ensur e that the plan is 

current with the resident's conditions. Since the individual abuse prevention 

plans are an important measure to assure for the resident ' s health and safety, 

noncompliance with these rules could potentially jeopardize the resident's 

health, safety, treatment , comfort or well-being. 
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t . - x . 7 MCAR § § 1. 04 3 E. 1. ; E • 2 . ; E • 3 • ; E • 4 • ; E • 5 • 

Each of the above rules relates to the establishment of an internal reporting 

mechanism designed to ensu~e that all suspected cases of abuse or neglect are 

promptly investigated and reported to the appropriate agencies. The cited 

rules would impact on the health and safety of residents since the rules are 

necessary to assure that any suspected incidents of abuse or neglect are 

promptly investigated and reported to appropriate agencies. The establishment 

of this internal system will also enable corrective actions to be promptly 

implemented which would reduce the possibility of further abuse or neglect. 

The rules require that specific individuals be designated within the facility 

who will be responsible for the review, investigation and reporting of 

suspected cases of abuse . These provisions will assure that the facility 

is able to promptly deal with any suspected cases of abuse and this will 

protect the health and safety of residents . The rules will also require that 

records be maintained by the facility and that copies of these records be 

forwarded to the Department ' s Office of Health Facility Complaints. This will 

also protect the health and safety of residents by encouraging a detailed 

investigation by the facility as well as pr oviding necessary information to 

the agencies responsible for inves t igating suspected cases of abuse or 

neglect. The rules will a l so require that residents be notified as to the 

existence of this mechanism and informed of their right to report suspected 

cases of abuse or neglect . The failur e to comply with these rules could 

potentially jeopardize the health, safety, treatment, comfor t and well- being 

of residents . 

y. 7 MCAR §1.043 F . 

This rule requires that the nursing home notify its staff of the mandatory 

reporting requirements contained in the law and include an explanation of the 
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facility's abuse plan, the individual abuse plans and the internal reporting 

mechanism in its orientation and inservice training programs. This rule 

relates to the protection of resident's health and safety by assuring that the 

facility 's staff will be aware of the requirements of the law and rules which 

are designed to protect residents from abuse or neglect . The failure to 

comply with the provisions of this rule could potentially jeopardize the 

health, safety, treatment, comfort or wel l -be~ng of residents. 

nn. 7 MCAR §1.053 N. 

The rule relates to the training of unlicensed personnel permit ted to 

administer medications in the nursing home. The rule is necessary to ensure 

that these individuals are properly trained in this important f unction. 

Failure to comply with this rule could potentially jeopardize the health, 

safety, treatment, comfort or well-being of residents. 
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7 MCAR §1.058 Allowabla time pariods for correction 

General comments page 126 

Specific comments 

A. Allowable time periods for correction 

§ 1. 7 MCAR §1.044 Y.2. and 3. page 133 

§ 6. 7 MCAR §1.053 N. page 133 

§ 9. 7 MCAR §1. 042 page 134 

§ 10 . 7 MCAR §1. 043 page 135 

C. Decreasing the time allowed for correction page 137 
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7 MCAR §1 . 058 Allowable time periods for correction 

General comments 

This rule, which was initially adopted in October, 1980, is being amended as 

the result of the rules being proposed at this time. The amendments will 

specify the periods of time that a nursing home will be allowed for compliance 

wit h a correction order . The development of this schedule is required under 

the provisions of Minn. Stat . §144A. 10 . subdivision 4 which states, in perti­

nent part: 

... The commissioner of health by rule shall establish 
a schedule of allowable time periods for correction of 
nursing home deficiencies. 

As with the schedule of fines previously discusses , the Department has also 

used the same criteria contained in the 1980 Statement of Need and Reason­

ableness to determine the periods of time for the various amendments to this 

rule. A copy of the pertinent portions from that document are attached as 

Appendix F. As explained in that document, the Department has established 

3 time periods for correction - 14 days, 30 days and 60 days . A 14 day time 

period is provided to comply with correction orders issued for a violation 

of a rule which can be corrected by a nursing home utilizing the internal 

resources of that facility; a 30 day time period is provided for those 

rules that would usually require some contacts with individuals not part of 

the nursing home ' s staff; while the 60 day time period is reserved for those 

rules where outside resources would have to be employed to attain compliance 

with a correction order . 

At the t ime of the public hearing to discuss the November, 1980 amendments, 

the schedule of allowable time periods for correction was criticized on the 
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basis that the Statement of Need and Reasonableness for that proposed rule 

did not contain a general discussion of the current time periods used by the 

Department nor did it describe specific facts to justify the time periods 

provided in the rule. As indicated in that Statement of Need and Reasonable­

ness, the time periods selected by the Department were based on criteria 

which made distinctions between the rule violations which could be corrected 

by internal resources of the nursing home and t_hose violations which would 

normally require outside assistance to correct. That criteria has been used 

in developing the amendments to this section . A detailed explanation of the 

criteria and how the criteria is applied will be discussed below . 

The Department does not believe that it is necessary for the proposed rule 

to be "justified" in light of the past experience gained by the Department 

in assigning time periods for correction. In fact, the very requirement that 

a schedule of allowable times for correction has to be developed in rule 

precludes a meaningful comparison between the former practices of the Depart­

ment and the future implementation of this rule . 

Prior to the enactment of the November, 1980 rules, the surveyor conducting 

the inspection would recommend a specific period of time for correction which 

would be reviewed by the surveyor ' s immediate supervisor . The selection of 

the time period for correction would depend on the judgement of the surveyor 

and the supervisor based on a consideration of the nature of the rule, the 

degree of harm presented to residents and the ability of the nursing home to 

correct the deficiency . While many correction orders provided 30, 60 or 90 

days for correction, it would not be unusual to find correction orders calling 

for differing time periods . Due to the many issues which must be considered 
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in selecting a period of time, and since the need to fully protect residents 

by assuring compliance with the rules as quickly as possible must be weighed 

agains t the ability of a nursing home to attain compliance, it was t he Depart­

ment ' s belief that the actual selection of the time periods for correction 

was to be made , in most cases, by the survey staff which was responsible for 

conducting t he inspection. Thus, it is not possible to include in this State­

ment of Need and Reasonableness , a list of the _time periods provided for 

correction since such a listing does not exist . Since the selection of the 

time periods for correction was not uniformily established, it would be pos­

sible to find correction orders issued under the same rule and based on 

similar deficiencies to have differing periods of time for correction . The 

differences would result from differences in the degree of harm presented, 

the ability of the nursing home to correct or the extent of the deficiency. 

The statutory requirement that the time periods for correction be specified 

in rule reduces the ability of the survey staff to exercise judgement in the 

selecti on of the time periods since the schedule of times must be based on 

general criteria as opposed to the specific facts and circumstances revealed 

during an inspection. Once the schedule of time periods is promulgated into 

rule, the Department will be bound to follow its provisions; thus, the ability 

to exercise independent judgement based on the facts i dentified at the in­

spection will be eliminated in most situations . This does not mean, however, 

that the proposed rule and the criteria supporting the time periods selected 

is not based on the knowledge and experience gained by the Department in 

implementing the provisions of the correction order/penalty assessment system. 

That knowledge and experience was used to define the criteria which supports 

the three sel ected time periods; however, since the schedule of times cannot 
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be based on specific factual situations, the experience of the Department has 

been channelled into generalized criteria to support a uniform schedule of 

fines . 

The Department also believes that it is not possible to delineate specific 

"facts" to support the proposed rule. The statutory requirement that the 

allowable periods of time for correction be pr~spectively established as 

opposed to the Department's previous practice of setting the time for correc­

tion after the inspection based on the risk of harm presented by noncompliance 

and the ability of the nursing home to correct eliminates that ability to 

conclusively demonstrate why a particular rule is required to be corrected in 

14 days . The Department cannot predict the specific findings that will be 

made during a survey to be conducted at a future time. The extent of non­

compliance is an unknown factor and , for that reason, a specific analysis to 

support the time period provided in the rule which would include time studies 

or other empirical data cannot be developed . The prospective setting of time 

periods for correction necessitates that the Department develop criteria 

which provides a reasonable method for assigning a period of time for correc­

tion to a particular rule . Since the specific nature of the violation is 

unknown, until the time of the inspection, the criteria must be stated in 

broad terms . The Department has developed criteria which takes into consider­

ation the ability of the nursing home to correct. The Department does not 

contend that the time frames selected and the criteria for those time frames 

will eliminate situations where the time period specified in the rule, when 

applied to the specific factual situation observed at the time of the inspec­

tion, is not sufficient to attain compliance; or conversely , that the time 

period is short enough to fully protect the health, safety, treatment, comfort 
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and well being of the resid.ents. The rule addresses these types of situations 

by providing a mechanism by which the Department can reduce the period of time 

stated in the rule as well as providing a mechanism by which the nursing home 

could request an extension of the time period provided. It is well estab­

lished that the provisions of a rule bind the agency as well as the entity 

subject to the regulation. The Department has attempt ed to assure that the 

provisions of the rule are workable and will not unduly hinder the enforce­

ment responsibilities of the Department or place an unreasonable burden on 

the nursing home . The statute clearly requires that the time frames be estab­

lished and the development of a rule which allows for unlimited flexibility 

in the selection of the time periods for correction would result in a rule 

which is subject to arbitrary and capricious application and enforcement. 

The Department believes that the amendments to this rule are needed and 

reasonable and it is also the Department's position that the need for and 

reasonableness of the rule must be based on the Department's rationale for 

the selection of the criteria and the time periods for correction. The 

Administrative Procedures Act does not require a conclusive demonstration 

that the proposed rule is the only alternative available to an agency nor 

does the APA require that a proposed rule be supported by adjudicative trail 

type facts . 

It is the Department's position that the time periods provided in the proposed 

rule are necessary to assure compliance with the provisions of the licensing 

laws. The licensing law places an obligation upon the licensee of a nursing 

home to operate the facility in compliance with the law and rules . The 

licensee, controlling persons and managerial employees are aware of this 
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obligation at the time of the issuance of the license. The licensee is respon­

sible for taking steps to ensure that the facility is operated in accordance 

with the licensing rules and it would not be unreasonable to assume that some 

sort of a monitoring system would exist in each nursing home to assess, on a 

periodic basis, compliance with the standards in that particular facility . 

Since the Department is responsible for protecting the rights of residents re­

siding in nursing homes , the Department believes that the time frames selected 

in the proposed rule are necessary to assure that compliance with an identified 

violation is attained in the quickest possible period of time . The Department 

believes that the time periods selected provide sufficient time to make the 

corrections as well as to provide an assurance to nursing home residents that 

corrections will be made within the quickest possible period of time. While 

the time frames selected by the Department may be considered too short, it is 

the Department's position that, in order to fully protect the rights of nursing 

home residents, the time frames should be as short as reasonably possible. To 

extend the amount of time provided could lead to situations where immediate 

steps to obtain compliance are delayed . It should again be emphasized that the 

rule has a mechanism by which a request for an extension of time can be made . 

It is the Department's position that the extension mechanism provides adequate 

protection to a nursing home in cases where compliance cannot be attained 

within the time period specified in the correction order . If the facility 

can demonstrate that actions have been taken, in a good faith manner, to comply 

wi t h the correction orders, the extension will be granted by the Department . 

The criteria used to evaluate the extension request is not unduly restrictive 

or burdensome to the operators of a nursing home. It should be noted that the 

a pproach taken by the Department to support the November, 1980 rules, upon 
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which these amendments are based, was accepted by the Hearing Examiner. 

14 day time periods 

The majority of the rule amendments have been assigned a 14 day time period. 

As previously mentioned, it is the Department's position that a violation of 

one of these rules can be corrected through the use of the facility 's internal 

resources. For example , a violation of 7 MCAR §1.053 N., which requires that 

unlicensed personnel administering medications complete the specified training 

program, would be corrected by prohibiting that individual from administering 

medications until the required training is achieved . This could be accom­

plished by assuring that the Director of Nursing make the necessary scheduling 

changes or monitor the activities of the nursing staff to assure that only 

qualified individuals administer medications. A violation of 7 MCAR §1.043 

C. 2.e., which requires that the facility abuse plan be reviewed annually, 

would be corrected by assuring that such a meeting be scheduled . Since the 

interdisciplinary team would be comprised of nursing home personnel, it would 

not be unreasonable to require that a meeting be held within 14 days after 

the receipt of the correction order. It is the Department ' s position t ha t 

each of the rules which have been assigned a 14 day time period can be cor­

rected through the utilization of the nursing home's internal resources. 

30 day time periods 

The remaining rules have been assigned a 30 day time period for correction. 

These rules would generally require some contact with individuals outside of 

the nursing home in order to complete the necessary corrective measures. 

However, the nursing home would still have control over the steps required 

to attain compliance and would not have to depend solely on the activities 
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of these outside parties. For example, 7 MCAR §l.042 B. 3. will require that a 

nursing home develop a policy specifying whether or not pets can be kept on 

the premises only after consultation with staff and residents. If a nursing 

home was issued a correction order under this rule, i t would be necessary for 

the home to contact residents and staff and solicit their opinions regarding 

the keeping of pets on the premises. Since it would be necessary to consult 

with individuals not employed by the facility, ~he thirty day period for cor­

ection has been provided. The facility would still control the steps needed 

to comply with this order; however, outside input is also necessary. 

The other rules which have been assigned a thirty day period for correction 

also meet the criteria established in the rules. 

Specific comments 

A. l. - 7 MCAR §1.044 Y.2. and 3. 

The two rules identified under this provision have been assigned a 14 day time 

period for correction . These rules relate to the processing of renewal li­

cense requests and the submission of a notice of a transfer of interest in the 

nursing home. Compliance with a correction order would be attained by the 

submission of the required doc uments and this activity would be performed by 

facility staff . For that reason, the 14 day time period is required . 

A.6. b. - 7 MCAR §1.053 N. 

This provision relating to the training of unlicensed personnel administering 

medications has been assigned a 14 day time period for correction . This pro­

vision was discussed in the general comment section, above . 
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A. 9. - 7 MCAR §1.042 

The first five sections of the pet rule have been assigned a 30 day period of 

time for correction. These five rules would require that individuals outside 

of the facility be contacted prior to completion of the order . 

7 MCAR §1.042 B.1. , 2 . and 3 . relate to the development of a po l icy which will 

specify whether or not pets can be kept on the premises of the nursing home. 

As discussed above in the general comments, compliance with these sections 

would require consulta t ion with the facil i ty resident s and the 30 day period 

is required. 

7 MCAR §1 . 042 C.l. and 2. also relate to the development of a policy speci­

fying the types of pet animals that can be kept on the premises. This policy 

must be based on input received from a veterinarian and a physician , and 

since these individuals ar e not employed by the facility , the 30 day period 

is required. 

The remaining sections of the pet rule have been assigned a 14 day period for 

correction . It is the Department ' s position that compliance with any of the 

provisions would be attained thr ough the use of internal resources available 

to the facility . 

7 MCAR §1.042 C. 3 . , 4 . and 5 . require that pets are kept in good health , re-

ceive treatments and immunizations in accordance with the veterinarian ' s rec-

commendations, and that copies of the veterinarian ' s recommendations be main-

tained on file in the nursing home. Compliance with a correction order issued 

under one of these rules would be attained by the actions of the facility staff . 
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Facility staff would be responsible for monitoring the health of a pet, for 

assuring that pets receive the necessary veterinarian treatments and that 

records of examinations, treatments , etc . are maintained. An order issued 

under one of the provisions of these rules would direct the administrator to 

initiate certain action and such action could be completed within the 14 day 

time period. 

7 MCAR §1.042 C.6., 7., 8 . , and 9. require that the facility assume overall 

responsibility for pet animals kept on the premise , designate an individual 

for the care of pet animals,require that measures be taken to assure that pets 

do not create a nuisance and restrict pets from certain areas in the facility. 

If a correction order was issued under one of the provisions of these rules, 

compliance would be attained by facility personnel. For example, the facility 

would have to initiate measures to clarify its responsibility for the pets in 

the facility, facility administration would be responsible for designating a 

facility employee , measures would have to be initiated to assure that pets 

are properly controlled and res t ricted to the appropriate areas . These cor­

rective measures can be made through the home's own personnel. 

A.10. - 7 MCAR §1.043 

All of the sections of the VAA rule have been assigned a 14 day period for 

correction . It is the Department's position that a correction order issued 

under any one of these rules would be corrected without the need to consult 

with or rely on parties outside of the nursing home . 

7 MCAR §1 . 043 B. requires that the nursing home comply with the provisions of 

the VAA law, Minn. Stat. §626.557. Compliance with a correction order issued 
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under this rule would require t hat the facility examine its operating policies 

and procedures and to then develop the necessary provisions to comply with the 

law. This activity would be completed by facility personnel . If appropriate 

policies and procedures had previously been developed , an order issued under 

this rule might require that the facility take the required steps to implement 

these provisi ons. Again, compliance would be attained by notifying staff of 

the provisions of the law, conducting training ~essions, etc. This activity 

would be performed by faci lity s t aff. 

7 MCAR §1 . 043 C. relates to the development of the facility abuse plan . The 

development of this plan would also be the responsibility of the facility 

administration and staff . The appointment of the committee , the assessment 

of the population, environment and physical plant and the development of the 

plan would be directed by the faci lity administration and based on input from 

the facility staff. The identificat ion of conditions in need of correction 

and the schedule for correcting any identified problems would also be done by 

the facility . Finally , it will be the facility ' s responsibility to pr ovide 

for an annual review of the plan and for any necessary plan revision. A 

correction order issued under one of these provisions could be corrected by 

the facility without relying on assistance from outside sources; e . g . , the 

administration would appoint the committee , a committee meeting would be 

held, or the plan revised to conform with the law or rules, etc. The 14 day 

time period for a violation of one of these provisions is reasonable. 

7 MCAR §1.043 D. relates to the development of the individual abuse plans for 

each resident. The development of this plan would also be the responsibility 

of the facility administration and staff. The development of the policies 
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and the establishment and review of the plans would be performed by facility 

staff. A correction order issued under one of the provisions of this rule 

could be corrected by facility staff without reliance on outside resources; 

e . g . the necessary policies woul d be developed by staff, the staff would mon­

itor compliance with the provisions calling for the establishment of the plan, 

steps would be taken by facility staff to review existing plans, etc. The 

14 day time period for a violation of one of these provi sions is reasonable. 

7 MCAR §1 . 043 E. relates to the development of the inter nal reporting system. 

This requirement would also be met by facility staff . The establishment of 

the mechanism, the designation of individuals , the record keeping requirements 

and explanations to residents would all be done by facility staff without the 

need for reliance on outside resources . Any order issued under one of the 

provisions of this section could be corrected by the facility . The 14 day 

time period is reasonable . 

The last sec t ion, 7 MCAR §1.043 F. requires that the facility notify its s t a f f 

of the mandat ory reporting requir ements and provide orientation and inservice 

training on the abuse plans and the reporting system. These provisions would 

also be carried out by facility staff and any orders issued could be corrected 

by the facility without reliance on outside resources . The 14 day time period 

is reasonable. 

C. Decreasing the time allowed for correction 

C. Decreasing the time allowed for correction. The 
department shall allow the nursing home the period of time 
for correction specified in section A. unless the depart­
ment determines that a violation must be corrected within 
a shorter time because noncompliance will jeopardize the 
health, treatment, safety , comfort , or wel l - being of the 
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nursing home residents. If the department orders a 
shorter period of time for correction, that time period 
must be specified in the correction order and must be 
related to the nature of the violation and the interests 
of the residents. No provision in 7 MCAR §1 . 058 prevents 
the department from ordering innnediate correction of a 
deficiency if necessary to protect the health. treatment, 
safety , comfort, and well-being of the nursing home 
residents. 

As previously mentioned, the amendments to this rule have not altered the 

provisions relating to the procedure to be foll.owed for requesting an exten­

sion of the allowable time period for correction. However, the Department 

feels that it is also necessary to incorporate a provision to decrease the 

allowable time for correction in the event that noncompliance for the time 

provided in the rule would jeopardize the interests of the nursing home ' s 

residents . The requirement that a period of time for correction be specified 

in rule has the effect of forcing the Department to comply with these provi­

sions. In some situations, the length of time mandated in the rule could 

allow a condition posing serious risks to the residents to continue for 14, 

30 or 60 days. In certain instances, strict compliance with the rule could 

result in harm to the nursing home residents . It should be noted that this 

provision would only apply to those rules which have a time period specified 

in the rule . (These amendments and the October, 1980 amendments.) Time 

periods for correction for the other rules are set by Department staff based 

upon a consideration of the severity of harm that could occur and the time 

required by the nursing home to correct . The proposed rule states , as a 

general rule, that the Department will allow the nursing home the period of 

time established in Section A. However, the rule will allow the Department 

the discretion to reduce that time period if it determines that noncompliance 

for that period of time could jeopardize the health, safety, treatment, com­

fort or well-being of the residents. For example, 7 MCAR §1.046 L.2.e. 
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requires that the Director of Nursing be responsible for providing training 

to the nursing home staff regarding the procedures to be followed for the 

administration of oxygen. A 14 day time period was assigned to this rule 

since compliance could be obtained by the scheduling of training sessions by 

the Director of Nursing. However, if the Department observes or is made 

aware of an improper practice by a member of the nursing staff , the continu­

ation of this practice for a 14 day period coul~ result in serious harm or 

to the death of the resident. To be bound by the strict provisions of the 

rule in such a situation would be absurd. Since the facts surrounding a 

violation of a rule constantly differ and since the consequences of noncom­

pliance cannot be foreseen, the prospective setting of time periods is inher­

ently difficult. For that reason, it is necessary to assure that the Depart­

ment ' s responsibility to enforce the licensure rules in a manner which will 

not jeopardize a resident ' s health or safety is not unduly restricted. 

The Department believes that the rule sets an enforcable standard since the 

time periods would only be reduced in instances where the health , safety, 

treatment, comfort or well- being of a resident is jeopardized. The rule 

will require that the time period be stated in the order and also that the 

time period sel ected be based on the nature of the violation and the inter­

ests of the residents. 

The rule also specifically states that nothing in 7 MCAR §1.058 will prevent 

the Department from ordering an immediate correction of a deficiency if 

necessary to protect the health, treatment, safety, comfort and well-being 

of the residents. The Department feels that this requirement is also nec­

essary to assure that immediate correction of a serious deficiency can be 
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ordered regardless of the time period specified in the rule. 
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7 MCAR § 1.337 General Provisions (pertaining to Dual Option Requirements 
of the Health Maintenance Organization Rules) 

B. Applicability to employers . 
1 . -4 . (Unchanged. ) 
5. An employer which is preempted from complying with 

Minnesota Statutes, Section 62E.17, subdivision 1, as a result 
of the Employee Retirement Income Security Act, United States 
Code, title 29, section 1144(a) and 1144(b)(2)(B) is not an 
"applicable employer" for the purposes of 7 MCAR §§ 1. 366 to 
1. 380. 

Minn. Stat. § 62E.17 , Subd. 4 grants rulemaking authority to the Commissioner 

to adopt rules as necessary to implement the provisions of Minn. Stat. § 

62E.17 . The Commissioner exercised this authority in promulgating 7 MCAR § 

1 . 377 to 1. 380. The Commissioner now deems it necessary to add a new clause 

to Section 1.377. 

The Dual Option provision of the HMO rules requires certain employers to offer 

employees an option of health insurance or HMO coverage if a dual option is 

available. The rules furthermore establish the process for implementation of 

this provision. 

Subsequent to the promulgation of these rules, it has become apparent that 

the enforceability of the statute and the rules in this matter are signifi­

cantly affected by the Employee Retirement Tncome Security Act of 1974 

(EPViA). In Section 514(a), (b) (2) (B) of ERISA broad preemption of state 

laws is established in regard to employee benefit plans . 

Court decisions on this matter have made it more clear that Minn. Stat . § 

62E.17 and the dual option rules are preempted . For example, the result of 

the St. Paul Electrical Workers Welfare Fund v. Markman, 490 F . Supp . 9 31 ( 1980) 

- 141 -



was to, among other results, enjoin the operation of Minn. Stat. § 62E.17 

as to certain employers. That case held that the federal ERISA law pre­

empted the application of the Minnesota Comprehensive Health Insurance 

Act . A copy of the St. Paul Electrical Workers case is attached. 

The Commissioner believes that the rules adopted under the above statute are 

likewise preempted . Accordingly, it is appropriate that this rule be pro­

mulgated to disclosed the preemption to the extent of ERISA applicability. 

Specific exemption from the application of ERISA is provided for government 

employers, churches, and certain other employers . 

This rule is also proposed as a result of the reconnnendation of the Legislative 

Commission to Review Administrative Rules on February 24, 1982. Their recom­

mendation was that the Commissioner amend 7 t!CAR § 1. 377 to exclude ERISA­

covered employers from regulation under these rules, at the next appropriate 

set of rules hearings. Attached is a copy of the recommendation. 

Therefore, this rule is reasonable and necessary in order to clarify the relation­

ship of the federal ERISA law to this State law and rule . The Connnissioner 

believes that the public is served by rules which most accurately describe the 

enforceability of a state l aw and rule where federal law interacts. 
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( ' ,,~ .. ~:. ·, . , .· ,. •. • ., 1 • nsurance . H i~t~.1:-:.;:t ·,~~~:-~:,..;:;if!! 1, St.ates ~ 44 . ealth Care Act, to the extent set forth 
•-;~fr}:::-":.1.:!:•"~J~•.::·=;~H • · . . herein, is pre-empted by section SH(b)(2XB) 
~ ":r?i~~'~'.·.::..'.;.'·:,:.:·~;/Jl•: : Insofar as Minnesota Comprehensive of the Emplo e R t' t I c-. : ,~/- .,.~ .,, .,, .. , ... ,·· ,·· ''f, . . y e e 1rcmen ncome ..x:cun-
~;t'":,:{:i;>l:•.':"· .. , 7:>.'I::; Hl· Health Insurance Act subJected employee ty Act 29 USC § llA~t• XZ)(B) A . · 
,.,. i.~,· .. "· • rn•·;r . If b c· 1 d l h ' · · · ~ 0 

• ccoro-
'
::::'.!·,;-..-=--~~,;·:5-,:.:,~.;·, .. ·,/H-t h . we are ene 1t pans an emn oyers w o 

1
·nglv-defend'""•~..-'l'<A --- -i:r.:--c· ed ;;-~~~~-•.:::::..--:il'..:.'-·••.,._..:.·,-..;.t ~~:---- -- - _ _,__ --- ... ___ :.r:- - --:-··- - ., .... ..., on:; r-rm:inen"y en;o1n 

(L\i;,,:F ,.:~ .. -7.:·~~:: :. fL Tunaea tnose plans to substantive ano re- from enfo . th . . f th A - •:-,,:-.. ,:;,:r_ • • f~-' .,. :-''· . • 0 , •• , , , • • • • • rcing e prov1s1ons o e ct 
~ ~:::j:~.s;;.~..;,~~-::.,r_--::r·;.i_ •t· : • porting requirement prov1s1ons of Act, Act aga·inst th I t t I · t'ff 

~

::..?)· .-., ... • .. - , ... ·t' . . e emp oyer or rus p am I s :~.h(!,'.:,~•-~~':.Jt<-" ;./·~:_'-1, •, was preempted by Employee Retirement ERISA p . · 
... .w:.!;,': ~:1..:.',·•u. :.:.;!:~·,: ·-.•~, t I S . S re-emption 

r:~ =-7.•::::.c;;.:-~~-·:..;<··: {'• ... < •• ncome ecurity Act. M .. A. §§ 62A.16, 
~-?lzlij,:,s·:-1\~~~~-~jf/l'{ lf? 62A.17, 62E.0l et seq.; Employee Retire- This case presents, once again, the com-
~ ~'$;\~~~,;~};'/~i'f;,tiii:i' ment Income Security A~ of 1974, § 514( .. ), plex issue concerning the scope of section 

t~~~Zfi;~~f~~5(:i-Ji~:t (b)(2)(B), 29 U.S.C.A, § 114-i(a), (b)(2)(B). 514 of the Employee Retirement Income 
·~-.)<..--'"_,!;. ,, . · -·~ ~;\.hi !1-l Se ·t A L 29 USC § 1144( ) -1~,~;2/J~!!:\~1 ;:}~'/ ~ • • _____ cun y c . . . . a . 

~,:;, ..... « ~· 1 " :: ,,.,~-u-:, •: • 1 ~ iCl Plaintiffs obJ0 ect to the attempt by the ·,;•,··.,.,.,.r_i.,,:;~~· _, ,.~ ,. • William K. Ecklund and James M. Daw-
~ ~'0,'·:'[~\__:?.:.;~~~f';.~:$i~~ fJ state o! Minnesota to regulate the employee 
t -.,,-.... _ ,, .. "T -~,--,.~. , .. . -v son, Felhaber, Larson, Fenlon & Vogt, P.A .• 
t;:::;~,~' .. ,'-r.-.:f~: .. · ~ ;I~ .. ·. and William M. Bradt, Hansen, Dordcll & w~lfare benefit plans or employers who 
~-~~~:.:'...:~'~'i:;1-~:?/Sft ~ ~ fund those plans. Plaintiffs a re beneficiar-r,·,·1• ....... ":'.,c· , . ;.,.. --.-, ~ • · Bradt, St. Paul, Minn., for plaintifls. 
s;-°fr{•~i;;0 : -~~~-::{.,-.i•z:-- - i, ies and trustees or' an employee welfare 
tf<~·.:~i~dJ:..:i:<:-c.'_':\~ :~ •- Warren Spannaus, Atty. Gen., Richard B. t t · t· r 1 • . 
~~,.~'•i _;. ~:'!·-~-'- :i;f~,·~ ·•: .,;~ t- rus , an assoc1a 10n o emp oyers organirec 

;::~~b,;?;.~'ff.~.t :~4! i!)' Allyn, Chief Deputy Atty. Gen., nnd Karen for purposes of collective bargaining and a 
;;,~ : ••. -.·:"f ; •·¼~~~.,:.;,.g ~- G. Schan field, Sp. AssL Atty. Gen., St. Paul, ~--=-,.,v--,•~•r: . .,. .•. ,.-. v- ~-J - 10" member of that Association. ,· ,1=~ ·•~~--<..;;..'~.:,~ Minn., for defendants. 

E\~ ~~\i~t;-~~~~f :¾t~•!:': Minn.Stat. § 62E.10, subd. 1 requires all • 

§~ J;~F;,~-::~.':j;'.:::.f~ .-C1" MEMORANDUM AND ORDER "insurers, self insurers, !raternals and ~ 
4 ~"1;.f;~;~'.i:.'a,~~!a::~ a - health maintenance organizations" to join i 

:J?!i:.f{;:;_JiW_%~:.·~.%.~4~~-. ;,: DEVITT, Chief Judge. the association. The associntion is a tax l 
~ r,.;,-•,:.:.J•·Pr·~;~.·~~~ .. ' 

1
-.::-~,.,_'°•!··•~-:0•::-..,.;; "'-"~..;.7~7:f Plaintiffs move for summary judgment exempt association, Id., created for pur- 1' 
,;,:i!:~t:l.~;':,~7.:i!_;~·,.z£!},1J · and seek a declaratory J0 udgment :ind a per- poses o! providing reinsurance to insurers, } 
stf.91.;.,,t ,: .,;+~,\..._ ~ 4'- : <£.q,l ~ 't,!, • ~ ~~l }•f5~!f.:;i$~i3i: manent injunction\ arguing, inter alia, that Min~.Stat. §§ 62E.04, .subd. 6, 62E.10, subd. l. 

~f?§i';..~~~~/:1:~}:i the Minnesota Comprehensive Health Insur- 7, and to underwrite and administer a state ! 
c~~'t~-:·l~.::ft;~'fiill: ance Act, Minn.Stat. § 62E.01 et seq., and plnn which is designed to make available 1 ~~~1-~1fl~~iJ:r1) :· Minn.Stat. §§ 62A.16, 62A.17, as applied to adequate insur:rnce coverage to the high l 
,;..'IC~~;:,J~?'--i.!;o~{.j':i ·.'1· · trustees of employee welfare ~nefit plans risk or uninsurable. Minn.Stat. §§ 62E.08, ~ 
fJ2,~i,'ji-;:fJ~;.;;~~~ <l and employers who establish such pl:ins, 62E.10 and 62E.11. "'Se!! insurer,' means t 
. ~,;;t~J:...f.~11~.~~~f !1. 1 hnve been pre~mpted by the Employee :in employer or an employee we/f~re benefit ; 
~~:~.:•~ ~.".!.~~;iJ~-£~ ~i I Retirement Income Security Act. (ERISA), fund or pfan which directly or indirectly l 
~-f~:;;;:}!;} ,?i::/2~:;J?.i;, · i 29 U.S.C. § 1001 et seq. In additionv plain- provides a plan o! health covera, ge to its t 
-)«:~ftoii\• ...... J!' •-..:-,:.. -.,; . ...... ~'ti..- 1-i1 ,.• 'l .. . . . ~i~.~~ilf:°J~tl}t~\j · tiC!s argue that the Act is preempted by the employees and adminis~ars the plan of i 

-:••Z:.:•i.i-:z.;: ~ ~ ~··•~ .... ~~-.•>t r National Labor Relations Act and that the health o · 'ts ! ( th h · t l,r-ji..f~'-.. ..:;.:-;;;..~;~.-. o;;~i ; ·. : c verage I e or roug an 1nsur- , 
;~ ,-·,,:d ,;K-·~ -.f ·d;,~ ·i.1 ' Act viol:\tes the pri\·ilege and immunities er, trust or agent . . . " Minn.StaL l 
~~U~tir1~~~1~.~ and the contract clauses o( the United § 62E.02, subd. 21 (emphasis added). Fail- f 
~~ i_: - r ,C•..,.,.......,.... _,,;" _..,. "i ;.J • r 

States Constitution. This case was com-
• ,...,..., ·'.;"~ •·. ~ ."*-' .. ,.r.1 •-<.. I tt . 
~ .•. ·,'.J::•~~=:6~,-... ~.;::'~•!t . . . 
::_;.:-:;~~ ~:r~i:r-'fi,~~>~ .; · . 
- i:'~- -~;:-.. ·-:L:.a.>-·: ,·•••"i1f1j z:~t~;~:~ ~ ,:..~:-~;.-.r'~.;:.:;;~~~ J: i 

~~"7§:Z.¼~~f~.~~-~:l!~•' !l I ~ • 

,•!~!-:; ... ;,••l"-i"';._,'i.i:- . , ~·1 iii i1 144 -

~~ig±~rk~tt-~iz~ ~~~-~_titr-:?,:t.:-1>~.$t~~~~¥~::;i:12::t-?~t~ir~-t·1-?.;;;5i::~~g;m\t:~i~:jl'ii~t~,;.;-:~ .. r:;~~f;,~~~--;.:~:!-r.1 
• .:.~ ... · '""' ~; .. ..... ~~ .. .. 3.. ..... - ..... , ,,..!<.,;,. •• • ••• ,. -~ •r-:1;,-·.\'t.Z,)...;., •-: -~-t- ...... , .A.:," ... 1 •• , .... ... ~-.::r,,:,:-... • - - r-:--•-~f ..... ~~·Y' ·-- - . .i,., 'f.""\ ~. c., ... '"(.~','.-.. t ~·4•~'-'I:'.'\:~•~ '·~: ,-,~ ~ ~- · . 

~:~=I£~$t~1;Y0i.jl1ti1~3~~~~~l½(~1t~~~\tfa~~~~:~fil~f~~~;~i~~z~1;~.\~t~~£~1~¥:::.~:t£~~~~~tr~i!.~2s~~!:J 
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ST. PAUL ELEC. WORKERS WELFARE FUND v. MARKMAN 933 
Cite a.s 490 !'.Supp. 931 ( 19$0) 

ion c:i.n result in lt:rmin:i.t ion of the mem- all benefits. The Sheetmctal Workers 547 
'<!r's right to do business in the stale. Welfare Plan ·cunlraclll with an in:1urer lo ; :. ll'i 'i-'.' : · .;··,. ·.,. ·-·:·r;; 
l!inn.StaL § 62E.10, subd. 3. undcrwr'1tc 1·n•. ur·•ncc over u •. lr111 111•. •.1 I · ·r 1, .. . . ,,., ' ,· · · 

T he st'M•insurers are subject to certain amount but i~ ;el! insured . l,~iow lh:t ,.'. ff;; j{1··~~-?/( :·:·-~ /'. 
.1nnual reporting: requirements. which in- amount. 
:!ude, ". the self insurer's total cost The plans are employee welfare benefit 
Jf self insurance and other information the plans ~nd are subject to the reporting and 
commissioner may by rule require relating fiduciary responsibility provisions of ERI­
to the self insurer';; plan of health cover- SA. None of the plans meet the qualified 
age." Minn.Stat. § 62E.035. In addition plan, dual option or conversion reguire­
self-insurers must include in their plans of ll)entg of :-i1inn.Stat. §§ 62E.0l et seq.; 
insurance, a continuation provision permit- 62A.16 and 62A.l 7. Each of the employer 

--tmg-resident-employee-insureds- to continue-- and....tr.ust plain.ti((s ..meet the definition of - ------+ #, 
coverage for up to six months after termi- "self-inrurer,'' Minn.StaL § 62E.02, subd. f U}l'(~f~fctJ!?~?-,:--
nation of employmen~ Minn.Stat. 21, and are treated as self-insurers by de- I , ,..:rn 'l!;f:,';~,~~-:~~::;·;:.; 

;i!:2
p~i~~ie:~·~!r:i~t~::·i~

7
;u::~t uc;;;:r: fe~:~:~~erefore clear that the Minnesota · 1 f H~-u [w~J~~lJii 

group policy to convert the group coverage Comprehensive Health Insurance Act sub-, i 1.tt~~ i.1z\f}~.t;ft.\ 
to an individual insurance policy. ject.s employee welfare benefit plans and ! J.L~1 ~jf:Jiff:l,\( 

The Act imposes additional requirements employers who fund those plans to substan- : ; ; ~~~~i W-i~V;t.:t.c;;;-:: 
on employen The Act requires th:i.t em- tive and reporting requirement provisions , -: :-!fil:J t:.t-°S.:-'.·."..'.,1~':~~~,.~ 

~;:~:rstow~:e;a~~:i:;~::';r::~~~\~r:;:~ ~sf ~:e~~:~e :~:u::: :~:~~an~:e1~:u~:::i~ ;;-;}lH\Jjj~jt. 
2 qualified plan. Minn.Stat.§ 62E.03, subd. sions, as applied to plaintiffs, are pre-empt. rt ,.,it_.,. t .,<.:.."'>li·~~t;, ... :'~· 
1; and a dual option. Minn.Stat. § 62E.17, ed by section 514 of ERISA. ': : i-rtf£?Ett~-f~Jf~: 
subd. 1. The qualified plan provisio~ -~ets The scope of section 514 is set forth in q ! ~}JJji~li~fi~]~f-
forth specific minimum coverage require- three sections. Section 514(a) creates a · L:; i} ~i ~.\~,:i-'.J ~.'~!':,7 

:get\1:~1t~;c~~d:2~.~~~rsu:~~i~;~).c;:~~~ ::~d 1:::~.e~~~:~:(d]
0
:r~~~ ~!;roy::dbe~~ . H ;~~~l~ IIBl.~l.-~\~ 

2; the plan must be submitted to the Insur- efit plan." 29 U.S.C. § 1144(a). Section . ; ,:,~•~?- 0,;;·~',-;.~+-
ance Commission for certiCication. Minn. 514(bX2)(A) creates an equally broad ex- ! '; • i~Af,:: .§J~:!;:{~-;j}.;;. 
Stat. § 62E.05. Failure to comply can re- emption to the pre-emption provision cover• ~~inj•~~~~'tiZ{;1?{ti~~-; ; •• ; .<:,._ f•-r,""~£'.t· ., .. ,;:.. · 
suit in loss of tax beneCit.s. Minn.Stat. ing "any law of any State which regulates ;;·1.,,.~~?!:t~~::Ef&'.,.i:;. _: 
.1: 62E 03 bd 2 ~h d 1 t' . · b k. · · •• S b ~; .. ~-,."~~~ti ~:~ .. t ;./:rt~·"""_·.:'" :-
'$ • , su . . !-: . e ua op 10n provt- insurance, an mg or secur1t1es. u para- i, icf?;! {,,;.;$::., .• a-::,,,:'.\:} · 
s.ion requires certain employers to offer the graph (B) of that subdivision limits the n;t!r~~zi t1~~~~~,~..;a°f· . . . , I, J"'C"~.,1:.1'.\ -...~--.... !' .. •: ,,, .. - ..... ' -

qualified plan coverage through either an scope o! the (2)(A) exemption, by prohibit- ·• t~l~i~ tJi:~Si:;i~,<1:.~f,-:. 
accident and health insurance contract or a ing states from "deeming" employee bene- !it~·~!8f~~lt~;: 
health maintenance organization contract. ! it plans or trusts to be insurance compa- ; ~;Uv%~: ,t~~"_<?:;'."---c•.? ·. 

J 
:-t~:~t ~?J~\i'-4fJ;·: 

Minn.StaL § 62E.17, subd. 1. nies for purposes of subjecting those plans :; ·.~ (!l(;t;;_.t~,{' 
The employee benefit plans here in ques- to state regulations. There is no doubt that 1 ;:?, g~ f ,!:~•_;_.%.,.c,::.;,[~~:; 

tion provide health and wtlfare benefits to the provisions here in question "relate to" :!~j)f} ~,zt}f)'ff~;"t(/j; 
par ticipants, are established pursuant to a employee benefit plans, and that they are '• ' •1-1:;_,_~ ~~i,v:~-.~•~'.r<'· 
written agreement between t he union and part of an insurance law. This case turns : ~ ·; <:,i \.?-!-f,x~.;f-?:.;. 
an employer or 6croup o! employers ·and are on the scope of the "deemer" \>rovision of . ii.d,1T¥. ~-=;J.gi;~lr?.f ·~· 
administered by a Board comprised of an section 514(b)(2)(B). I h-£~?1~~l{?{J}f;.;'.ff½t~i\ 
equal number of representatives from labor Section 514(b)(2)(B) provides inter 11/ia, it l~if111~1~'I!~J .. /?:~;-/-, . :;,:~;14,.Y. r ,: .... •:•:.:v:t;• .,,.J,c:i~·-· -

and managemenl The trustees of the Neither an employee benefit plan . 
1 f. ~;-.1n~· ... :J;f-fi'.;~o/;;~:.:. I I 'rtt··-~· . ,,..,N,,-• .... ~-:-r.-:r.•· 

~;~;,~~~

th~~;:i~:. :r,~:~::'.~::;::; ::~::!;1::~::i:::;:;:~ "::~:::~:;:: : f '.!Iii 1¼\f t 
all plans act as self-insurers for purposes o ( l,e en,,.aged in the business of in~urance , · , 'f'l .~f r-1~-r-.·~-1-,.;;;:::f· · b 1 : t \_ i :.q/{,~· ..:.i: ~ "':-J,.- ·-~~ 

l ~ • '..'t 'l' \ ~ .. .,~ , . ... ., ... ·.--· 

; 11i~,~~~ !/11-:.~-:l:.-~*;:i-'.:-

145 

• · - 1· · ... · c1 '.'-) !'i'?:t--'" •• t.;:f.~.• ,:.t .. -
t t : : , t ~ ~ ~"::,~~i~:: ... /:--;-;:~r ~ ..... 
, [ ;. il,t:r ~i,:., , .~ .., --.··:.:.".• .. · 
· t : . {-f ~ --~~.;~~-~E:~;-;<·_~ 
I i ., .. ~Y.::-:!.,," . -:,.' . ..: i:._C.:,~- . • . 

,..-,,,Ar!."..;~~-:_;~ _J.,(-..~:: -1~ 

. -~--... --,.-.*-;-~~:. .-:_:_• .,_: -:-_. _· _ .... ;_·.•? !_,_:_ ..... !~:;~_----= •• ~.~-=.:_-'!"~-·':'" . ..., __ =_ ... -:~_-~._. -=-....... :,..'""·._:~=:=--, ... '"'.·'"'; '"=.·'"' • .-.,.--_ --.-. -.-. ~---.• - .-.•• -__ ..,.~_-. - .- .• -,---;-~·"''"~---•. -:..,-.• -.• -· • .,":..-,.-. ____ ... _-_,-,-=---•,..-.:.;:;:';:-!·.~;:.:::: . _.· .:..:.:·;; ··: 
- - .- .~ ~#~-•• ._;~r.~•• •• .__,.._..-.,-;~•••~~ .... ~-~~:~~~~ :_.. : ·•~ : .:.-~~ ... -'~:~~~::-~•~•::•:•=-~~':::..:..~-~ 
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"Congress' command is explicitly stat<:d in 
the st.:ltute's language" pre-emption must 
be fo:.ind. Jones v. Rath Packing CompanY. 

. t.30 U.S. s 19, 52:5, 97 S.Ct. 1305, 13C9, si 
L.Ed.2d 60.i (1979) (dictum). The court 
need not, therefore, consider the de:gree of 
conflict, Sec Jones, supra, at 533--43, 97 
S.Ct. at 1313-1318, the pervasiveness of the 
fccieral statutory scheme, City o[ B:irbilnk 
v. Lockheed Air Terminal, Inc., 411 U.S. 
62-1, 93 S.Ct. 1854, 36 L.Ed.2d 5-17 {1973). or 
the ~ecd for national uniformity, Id. at 639 
93 S.Ct. at 1862, in holding that the provi~ 
sions of the Minnesota Act have been pre. 
empted by ERISA. 

, . ,. 

~·.· 
_t .. . 

; 

.. ~ 

.,, 
[The court finds no significant distinction 
between the provisions expressly governing 
employee beneffCplans and7.ncisea1re.:-.:c,.-tcd-,------­
at employers. The employer provisions do 
not apply to all employers but only to those 
who "provide[s] or make(s] available . 
a plan of health coverage · " 
Minn.Stat. §§ G2E.03; 62E.l7. The statute 
purports to regulate employers only to the 
extent that the employers provide welfare 
O'!nefit plans. T he provisions governing 
the employer, therefore, constitute a direct 
rcguiation of the employee benefit plans:} 

Cin granting summary judgment the court 
holds only, that where the state attempts to 
directly regulate employee benefit plans un­
der the auspices of the insur:ince laws, that 
such reguiations fall within the express lan-
guage of section 514(bX2)lB) :ind must 
therefore give way to the federal law. This 
case does not concer n legislation directed 
solely at insurance companies which may 
have the effect of regulating the contents 
of all insurance policies, including those 
which are part of an employee welfare ben­
efit plan.] 

To the extent that the provisions of Minn. 
Stat. § 62E.0l, et seq. and §§ 62A.16 and 
62A.17 purpor t to directly regulate employ­
ee welfare benefit pl:rns, the t rust, funds 
established under such pbns, and employers 
who provide the plans, they are pre-empted 
by section 514(b)(2)(8). The court need not 
therefore consider the remainir.g · issue., 
pre:;enled. Summary judgment is GRANT­
ED in fa,·or of plaintifCs, defendants are 

• ·J -. 

. . , . :: 
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TRANSAMERICA IKS. CO. v. BELLEFONTE INS. CO. 935 
Cite as 490 F.Supp. 93j ( 1980) 

·:•1.:inently ENJOI~ED from enforcing 1. Insurance e:>435(1) 
· :?.bove provisions to the extent set forth Fetuses were "persons" capable of sus-
h:in. taining "bodily injury" within meaning of 

liability policies. 
See publication Words and Phrases 

for other judicial constructions and 
definitions. 

2. Insurance e= 178.2 
Where drugs were ingested by preg­

nant women during time that 'first insurer 
provided drug manufacturer with coverage 

I . .. ifl~: ~ -.::ZS:~••, , .. ,- . ..,. . . 

TRANSAMERICA INSURANCE for bodily injury but deformed child_r~c_n ______ ~'-7--'""" 
..._ __ __,w= e-ccre~ ooin .during perio<fTiiatsecondmsurer 

COMPANY 

v. 

;LLEFONTE INSURANCE CO:'tlPANY 

and 

Rou!lsel Corporation. 

Civ. A. No. 78-431. 

United States District Court, 
E. D. Pennsylvania. 

May 21, 1980. 

Declaratory judgment action was 
ought to determine which of two liability 
1urer, was obliged to defend and/or in­
mnify drug manufacturer. On motion!! 
r summary judgr.:ent, the District Court, 
1nnum, J ., held that: (1) fetuses were 
-ersons" capable of s:.istaining "bodily in­
ry" within meaning of liability policie!I, 
1d (2) where drug, were ingested by preg-
1nt women during time that first insurer 
-ovided drug manufacturer with coverage 
r bodily injury but deformed children 
1:re born during period that second insurer 
-ovided coverage; insurable "occurrence" 
:curred during first insured's pdlicy, at 
me fetuses' limbs began to grow in a 
?!ormed manner, for purposes of childrens' 
1uses of action, but separate insur::ible "oc-
1rrcnce" occurred during second policy pc­
od, when pa~ents became aware o{ chil­
ren's deformities :it birth, for purposes of 
.. rents' causes of action. 

Motions denied. 

provided cover::ige, insurable "occurrence" 
occurred during first insured's policy, at 

time fetuses' limbs began to grow in a , ~~-tij, ;,,,~-<•-:.;:z,..- ,,,r 
deformed manner, for purposes of childrens' ! [;itlii fj/f.;,{i!f,}tis> 
causes of action, but separate insurable "oc- , 1,+.~;-•l f-···~'=,,.,t·;:-" 

~~;~:~:t;~::~! d~;~:~:e:o;:r~o:i?ci~: · h ~11 f J~f ~ li~i 
dren's deformities at birth, for purposes of 1, ,::.p-1.~!:---.... ·- • ... ·~')•.:,/ .. 

:i;;;;;;,;;;;;.::: E:::::::~::i ! i 
1lf 1!1 

& W Ph·1 <l I h'.; Pa for Ilcllc!ontc · ; · -\h , .. :, l ',;:,.1!_::.!,,: .• .. , ·. 
Insu;:;c:•co. 

1 
a e P i .. , ., • · . :~.~i!-

1
1 f(~ii,;~~\~r·•·:'.;;i: ;: · 

! ~ ·'.'?.~ . ;,,.,;' :~~:.--·;·" . .tt:•: 
Marvin V. Ausubel, Trubin, Sillcocks, . · •:f ·,". • ·.-:•,.~--1~·~·•:-. 1 •· 

Edelman & Knapp, New York City, for · ... , t¼,i/··J ,. ... ,_. . ..:\~,.·. :.· 

Roussel Corp. 

MEMORANDUM 

HANNUM, Distri 

I. Ca.se History and Factual Summary. 

On February 9, 1978, the plaintiff Trans­
america Insurance Comp::iny [hereinafter 
"Transamerica"), filed this Complaint seek­
ing declaratory judgment relief pursuant to 
28 U.S.C. § 2201. The essence of the action 
requires a determination concerning which 
of the two insurance comp'.inies, Trans­
america and/or the defen<lant Bellefonte 
Insur::ince Company [hereinafter "Belle­
fonte"], provided insurance coverage to the 
defendant Roussel Corporation [hereinafter 
"Roussel"') with respect to suits "brought by 
or on behal'C of per.ions aiter tile expiration 
of Transamerica's policy period." Presently 

, .. ,h-1~- • -!•·· ·· :r-,.:-;·,·~:::·· 

i:illiill: 
1 1 .-t.::J·t r. ..: ~. ,,.,..,, -·· ·, ··.. : . 

~ : - ~~~t.': !~.~:.-:yf:-~~,~ : 
• ! lH-x~f,t/,~5.-, · 
'!: !iilt ~;.~~~~l;~-

. • ,.,.:i;J'~ Fi•,~-~-.~\ ... . 
l • (~c.j , ,Y,•a,~c.,:,,.a--,.• . 

. ' "-"'~~.:~ ;r:..::~7:t°:r ... .. . . ,:., ·( -~ .,,..~, ... ·-· .. 
: . ~;; ~" ~' i, ~};·~'lJ·s,: ·: 'I~ 1":-;f:;(:ii. ~ ~:.7."• • ..,;,#!:oo. , •-•• • • 1 i r.~:t.;~ 1~'\•:·~.~:'.."".~~:.-~•· 1:-,. •';'t.,'1!. \,) r \... "l•.::-:""'\.:1 ( ,Jj ••~.,,.• 

: . ~ 1 i 1 il f.;.{;f:;i.-Jti~}~ 
. ·1 . ; !ti~ ~ !::'"1~,t~:.~~==-=-.. ~ 

i: '~ :t~ i'..--:-... ;,-;~'t.:~ ... : :: : 
147 T'~;ir ~·-~,-~.•-· .. ·. 

----------.,---,.,....-~ .. -=-----,----~--=--------:-::-:-:'::".'"'-:c-:-:'.~..,...~-;:-;r--;-c~c-i '.{?;,{~_:_.-.~-•-;_~_t_t~: .. · -- ' 
.. . ::.:: ·:·.~.;~·:-·~-~::_.-:~~4-:,_.~: '-t -~, .... ... -···-------

F ·.#A ;,su:e:wwc 



'(~~·(;:;• I 
. ~ - . will EN5ffl2j &#;!&A 

Senator Timothy J. Penny 
Chairman 

Representative Paul Mccarron 
Vice-Chairman 

Dr. George Petterson 
Commissioner 
Department of Health 
717 Delaware Avenue S . E. 
Minneapolis, MN 55440 

Dear Dr . Petterson: 
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Legislative Commission to 

Review Administrative Rules 

Kathleen P. Burek 
Executive Direcror 

March 1 , 1982 

e Ct. l ' 1 ~ o 
, - . ) 

: •. : . ··• - : I :. .:.. -

I am writing to inform you of the action which the LCRAR has taken with 
raspect to the Health Department rul e 7MCAR l . 738A.2 . As you are aware, we 
held a hearing on this rule, at the request of Representative Tad Jude , on 
February 1. The Commission met again on February 24 to hear staff recommenda ­
tions on this issue. The Commission voted to adopt Senator Wayne Olhoft ' s 
recommendation that your depar tment amend 7MCAR l.377A.l, to exclude ERISA­
covered employers from regulation under your rules, at the next appropriate 
set of rule s hearings. We understand this exclusion is the current practice 
of your department, on advice of your counsel. Mr . Wayne Carlson of your 
staff informs us that you will be issuing an administrative bulletin to inform 
the HMO ' s and empl oyers your department regulates your policy of excluding 
ERISA employers . The LCRAR does not ordinarily approve of "pol icies" and 
"bulleti ns" in place of rules, but we understand the cost constraints your 
department faces. Further, this policy seems to be dictated by federal law, 
leaving your department with li t t l e option. 

The enclosed minutes and staff r eport will provide you with add itional 
information. Please feel free to contact Kathy Burek , our Executive Director, 
if you have any further questions . 

TP:lsh 
Encls. 

cc : Wayne Carlson 
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Minutes of the LCRAR meeting on February 24, 1982, in Room 118, State Capitol, 
at 6:00 P.M. 

MEMBERS PRESENT: 

Senator Tim Penny , Chairman 
Senator Wayne Olhoft 
Senator Glen Taylor 
Representative Wayne Simoneau 
Representative Tom Berkelman 
Representative Dave Fjoslien 

MEMBERS ABSENT: 

Representative Paul Mccarron 
-----~ep-rese!lt;a-t-i-ve-B-i--i±-P@!'t~~-=m------------------------- - ------

Senator Bill Luther 
Senator Carl Kroening 

STAFF PRESENT: 

Ms . Kathy Surek, Executive Dir ector 
Ms . Terri Lauterbach, Counsel 
Lorraine Hartman, Secretary 

Senator Tim Penny called the meeting to order at 6 : 10 P.M. with a quorum 
present. Senator Penny asked Ms. Burek to give a short summary of the final 
report on the Department of Health rule 7MCAR l.738A.2, relating to the 
offer of a dual nealth care option under collective bargaining . 

Ms. Burek read the report with the following recommendations: 

Staff recommends that the policy committees be asked to review the 
Minnesota Comprehensive Health Care Act, especially M.S. 62E. 17, in light 
of St. Paul Electrical Workers vs . Markman, with the purpose of clarifying 
the duties of employers and bargaining units with regard to health care 
benefit packages . 

Staff recommends that the Health Department amend 7MCAR l.377A.l, using 
the noncontroversial rulemaking procedure , to exclude employers covered by 
ERISA from regulation under this rule . Notice of intent to adopt a rule 
without a public hearing should appear in the State Register by June 30, 
1982. 

There being no questions by the members, the chairman asked if anyone 
from the Health Department wished to comment . 

Mr. Wayne Carlson from the Health Department stated that he had visited 
with Ms. Burek regarding these recomme ndations. He stated that the Health 
Department asked if they might issue an administrative bulletin on the second 
recommendation to the HMO ' s and employers that they deal with pointing out 
that the federal Act has pre- empted this in the ERISA provisions on this 
and then at a later date when they take their H:•10 rules for other kinds of 
change, that they just build this change in at that time. This is strictly 
a matter of costs. Mr. Carlson asked t hat the Commission allow them to do 
this in place of the second recommendation. 
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Minutes of LCRAR meeting February 24, 1982 

Senator Olhoft moved that the Commission adopt both of the recor.1rnendations 
with the following modification to the second recommendation: Staff recom.mends 
that the Health Department amend 7MCAR l.377A.l at its next appropriate 
set of ruleshearings to exclude employers covered by ERI SA from regulation 
under this rule. Ms . Burek suggested that it might be included in Senator 
Olhoft's motion that the Health Department be directed to issue an administrative 
bulletin as suggested by Mr. Carlson. Senator Penny stated that it could be but 
that he felt the Department had already agreed to do that . Mr. Carlson said , 
yes , that they would go ahead with the administrative bulletin as stated earlier . 

Chairman asked Rep. Tad Jude, who brought this complaint before the Commission , 
if he wished to comment. Re~. Jude stated as ltiLund.eJ:.S.ta.nclS-i.t.-n~~--the--De--

-----npartlb~nt is being asked to conform to the latest .court rulings but not what is on 
the taw books in the state. He stated that he felt it had taken a turn which he 
didn't envision and didn't completely approve of but did not feel in the position 
to overturn the court decision. 

Chairman further explained that for the time being the best that the Commission 
can do is to provide rules that are consistent with the provisions of ERISA and 
let the policy committees of the legislature look at the matter for clarification. 
There being no further discussion, chairman renewed Senator Olhoft ' s motion 
that the Commission adopt both of the recommendations,changing the second recom­
mendation as stated by Senator Olhoft. MOTION CARRIED. 

Meeting adjourned at 6:25 P.M. Meeting was taped. 

' , 

Lorraine Hartman, Secretary Senator Tim Penny, Chairman 
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7 MCAR §1.392 Schedule of fines for uncorrected deficiencies - supervised 
living facilities 

General comments 

The licensure rules for supervised living facilities , adopted in 1974, did not 

include a schedule of fines for noncompliance with correction orders. While 

these facilities , which ar e licensed under the provisions of Minn. Stat . 

§§144.50 - . 56 are subject to the issuance of correction orders, the Department 

has not adopted a schedule of f i nes which is required if penalty assessments 

are to be issued . Since the SLF rules have not previously been amended there 

has not been the opportunity to develop a schedule of fines applicable to this 

class of licensed facilities . However, since the rules r ela t ing to pets and 

to the implementation of the Vulnerable Adult Abuse Act will apply to super­

vised living facil i ties , this schedule of fines is required. 

It is clear ; however , that supervised living facilities are subject to the 

issuance of penalty assessments. Minn. Stat . §144.653, subd . 6 specifically 

applies to all facilities licensed under the provisions of Minn. Stat. §§144.50-

. 58. That statute requires that a penalty assessment be issued if a facility 

fails to comply with the provisions of a correction order. The only obstacle 

which has prevented the issuance of assessments to SLFs has been the absence 

of a schedule of fines in rul e . 

The schedule of fines pertains only to the pet rule and the VAA rule and is 

based on the criteria used to adopt the schedule of fines for nursing homes 

and boarding care homes in 1975 . While the provisions of Minn . Stat. §144.653, 

subd. 6 authorize fines of up to $1,000.00, the Department does not wi sh to 

exercise that authority at this time . Eventually, all provisions of the SLF 
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rules will be subject to the issuance of an assessment. At the time of the 

development of that rule, further consideration as to the development of new 

f ine categories will be explored . Until that time, the Department believes 

that the criteria used in 1975 for the nursing home and boarding care home 

rules are appropriate to the SLF setting. The criteria will be found in 

Appendix D. 

As noted in Appendix D, the criteria utilized to support the 1975 fine 

schedule was based on the impact that noncompliance with a rule would have on 

the health or safety of a facility resident. The criteria identified five 

provisions to be considered in determining whether a particular rule would 

be subject to the minimum fine of $50. If those five factors were not met, 

the rule would be subject to the maximum fine of $250. The approach taken to 

develop the schedule of fines for nursing homes and boarding care homes equally 

applies to a supervised living facility. The fine is based on the degree of 

harm that noncompliance with a rule would present to a facility resident. The 

Department is charged with the responsibility of protecting the interests of 

all residents in a health care facility regardless of the licensure classifica­

tion of the particular institution. The fine schedule is based on the impact 

that a violation of a rule would have on a resident and the degree of harm 

presented by a violation of a rule applicable to all classifications of 

licensed facilities would be the same. The SLF fine schedule is identical to 

the fine schedule contained in 7 MCAR §1.057C., relating to boarding care 

homes, and the underlying criteria of the SLF fine schedule is similar to the 

criteria developed for the nursing home fine schedule, 7 MCAR §1.057 D. 

The licensing law for supervised living facilities clearly establishes that a 
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SLF would be subject to the issuance of a fine and the law also specifies the 

procedure relating to the issuance of an assessment. Minn . Stat. §144.653 , 

subd. 2 requires that all facilities required to be licensed under 144.50 - . 58 

be periodically inspected to insure compliance with the licensure laws and 

rules . If violations of the rules are documented during an inspection, the 

provisions of Minn. Stat. §144.653, subdvisions 5 and 6 specify the actions 

to be taken by the Department. Those provisions state: 

Subd. 5 . Correction orders. Whenever a duly authorized 
representative of the state commissioner of health finds upon 
inspection of a facility required to be licensed under the provi­
sions of sections 144 . 50 to 144.58 that the licensee of such facility 
is not in compliance with an applicable regulation promulgated 
under the administrative procedures act by the state commissioner 
of health pursuant to section 144.56, a correction order shall be 
issued to the licensee. The correction order shall state the defi­
ciency, cite the specific regulation violated , and specify the time 
allowed for correction. 

Subd. 6. Reinspections; fines. If upon reinspection it is 
found that the licensee of a facility required to be licensed under 
the provisions of sections 144.50 to 144.58 has not corrected defi­
ciencies specified in the correction order , a notice of noncompli­
ance with a correction order shall be issued s tating all deficiencies 
not corrected . Unless a hearing is requested under subdivision 8 , 
the licensee shall forfeit to the state within 15 days after receipt 
by him of such notice of noncompliance with a correction order up to 
$1,000 for each deficiency not corrected. For each subsequent 
reinspection, the licensee may be fined an additional amount for 
each deficiency which has not been corrected . All forfeitures 
shall be paid into the general fund. The commissioner of health 
shall promulgate by rule and regulation a schedule of fines appli­
cable for each type of uncorrected deficiency . 

The Department has issued correction orders to supervised living facilities 

since the enactment of this law . However, since a schedule of fines applicable 

to the SLF rules had not been promulgated, it was not possible for the Depart­

ment to issue a penalty assessment if the facility failed to comply with the 

correction order in the time specified in the order . It is the Department's 

position that the promulgation of the rules at this time requires that a 

schedule of fines corresponding to those rules also be developed. The failure 
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to develop a schedule of fines applicable to the current SLF rules does not 

preclude the promulgation of the proposed fine schedule at this time . 

It should be noted that the law governing the issuance of penalty assessments 

clearly states that a facility will not be subject to a fine unless it has 

failed to comply with the previously issued correction order. The correction 

order identifies the rule violated and cites the deficiency. The facility is 

then provided a period of time to attain compliance . The facility will not be 

assessed unless the required reinspection demonstrates that the corrective 

actions have not been taken. Minn. Stat. §144.653, subd. 8 provides that the 

facility can request a hearing on any assessment issued to it. 

The correction order/penalty assessment mechanism as applied to nur sing homes 

and hospitals has provided an effective mechanism to enforce compliance with 

the licensure laws by providing a method to guarantee that a licensee meets 

its responsibilities imposed under the licensure laws . The mechanism only 

penalizes those facilities that have failed to initiate steps to come into 

compliance with the violations noted in the correction order . While the 

schedule of fines is based on the severity of harm that could resul t due to 

the failure to make corrections, the fines must also be considered as a 

sanction against the licensee for disregarding a correction order and allowing 

a state of noncompliance to continue. Such inaction on the part of the licensee 

is a deliberate violation of the statutory requirements imposed upon the 

licensee and clearly justifies the imposition of a fine. 

The Department believes that this rule is directly required by the statutory 

provisions discussed above . The law clearly calls for the development of the 
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schedule of fines and the Department's promulgation of the schedule of fines 

applicable to nursing homes and boarding care homes has been consistently 

upheld in contested case proceedings as well as in judicial appeals . Three 

District Court decisions relating to the development and implementation of 

the fine schedule are attached as Appendix G. While those decisions specifi­

cally relate to the enforcement of the law as applied to nursing homes, the 

decisions would be equally applicable to supervised living facilities. The 

decisions discuss the constitutionality of the law, the mandatory imposi­

tion of fines and the mandatory amount of fines. 

The Department also believes t hat the use of the 1975 criteria to support this 

fine schedule is reasonable . As previously mentioned, the criteria is based 

on the impact that noncompliance would have on residents in a facility. Since 

the schedule of fines enumerated in 7 MCAR §§1.3920. l.a. - q. and 2.a. - y. 

is identical to the boarding care home schedule of fines contained in 7 MCAR 

§§1.057C. 1.a. - e. and 2.1 . - y. a specific discussion of the provisions of 

the SLF fine schedule is not provided. Rather, the Department relies on and 

incorporates the provisions establishing the need for and reasonableness for 

the boarding care home schedule of fines to support the need for and reason­

ableness of this rule. 
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April 29, 1982 

TO Interested Parties 

FROM 
Q(J~--

1~ { LJ),.kA/\-.... 
George R. Pettersen , M.D . X 
Com~issioner of Health U 

SUBJECT: Nursing Home Rules 

As you are probably aware, the Department ' s request to hold a public hearing 
on the entire packag~ of proposed nursing home rules was modified by the 
legislat ive Advisory Commission at its meeting on March 23, 1982, to prom­
ulgating only those nursing home rul es which will have no fiscal impact. 
The Department expects continuing discussion on these rules in legislative 
committee hearings during the next session. 

The Department is currently preparing proposed rules and amendments of rules 
which will be presented at public hearing this sunm~r. The proposed r ules 
\'1ill amend existing nursing home and boarding care home rules as \"ell as 
establish new standards, as required by statute, which will be applicable 
to all health care facilities. The rules include the following: 

1. licensure rules. (Nursing homes) The amendments v1ill provide 
for t he i mplementation of the 11censure requirements contained 
in Minn . Stat. §144A .Ol - .17 . This includes the provisions 
requiring t he disclosure of controlling persons and managerial 
employees, the procedures for processing transfers of interests 
and provides the Department the authority to issue conditional 
or l imited licenses . 

2. Vulnerable Adult Abuse Act . (All health care facili ties) The 
rul e will address following prov i sions contained in Minn . Stat . 
§626.557 , the development of the facility abuse preven tion plans , 
individual abuse preventi on pl ans for each resident and the 
establishment of the interna l mechanism for the repor ting of 
abuse. 
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3. Pets. (/\ll ltc<1lU1 cc1re facilities) The a111cndme11ls \•1ill 
csL <1 bli sh the provisions re l ating to the keep ing o.f pet 
an i nw 1 s i n. a he a 1 th c are fa c i 1 i t y . 

4. Per~.onal fund accounts. (nursing bor.1es and boarding care 
homes) l~Departmcnt 1-1i 11 propose an .:imcndment from th e 
current requirement t hat the facility provide .access to 
funds 7 days per week. The proposed amendment will al low 
the facility to establish , by policy, the periods for 
withdrawing funds. However, if withdrawal periods are 
not prov ided 7 days per week, the facility will be re­
quired to have some arrangement to meet the needs of the 
residents on days when formal withdrawal periods are not 
provided. 

5. Medication aides. (Nursing homes and boarding care homes) 
The amendment will incorporate into the licensure rules the 
present certification requirement governing the training 
of unlicensed personnel who administer medications. 

Once the . amendments have been approved by the Reviser of Statutes Office, copies 
will be available for distribution. If you have any questions on these rules, 
please call Mike Tripple , Survey and Compliance Section, (612) 296-5448. 
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of the residues. Not actually equipped to handle was~• disposal, 

the St. Louis fi..""la contract.ctd vith the l3li:::1 t·rast.c Oil Cor.pan!' 

to remove the i:iaterial. The COffl?any is owned and operat~d by 

Russel Sliss , who deals in vaste oil, lubricants, organic sol­

vents, and transformer oils generated by aut.or.~bile service sta­

tioru1 and indutrial sources. !'or many years, Mr. Bliss had 

been spraying the nonrefillable grades of waste oils on horse 

arenas as a mea~s of dust control. 

From Febru&ry to October, 1971, t.~• Bliss Waste Oil Co~~•~Y 

transferred six truckloads (approximately 18,000 gallons) of in­

dustrial. residues containing about 300 ppn: dioxin from t.t,e ori,• 

inal storage tank to its 0\ffl storage tanks in eastern Miuouri. 

Three horse arenas and a fan:i road on Ml:. Bliss's own prcperty 

are known to have received the dioxin-contarlinated oil. 1'he 

dioxin concentration of th• soil in th• most serious afhct•d 

horse arena wu analyzed at about 30 PP1!1• The overall toll in 

the four disposal areas can be sw=arized as follows: Teti . per­

sons developed toxic symptona (tvo children bec:&?!la seriously 

ill), and at least 63 horses died along with 6 dogs, 12 eats, 70 

chickens, hundreds of birds, nu::1erous rodents &nd inse<;ts. In 

addition, there were 26 known abortions and six birth abnor.:ial­

ities az:iong the horses. 

T\lo lawsuits, for a total :...: $954,000 in eocipensat.ory and 

punitive d&Nges, hi\;: been filed by the for:ier owners of oce o! 

the hors~ ~enu against Bliss lfaste Oil COMpany, et al. Also, 

~ ~,wsuit for $60,000 has been filed by several horse owners 

against one of the other two horse arenas. The estimated total 

financial loss, based on filed lawsuiu (excluding pu.~itive 

daJ'l&ges), is close to $500,000. 

!.:. llaving deter.:uned that there is a need for rules to re~­

ulate hazardous waste, this Repcrt will &ddre.ss the issue of 

whether the proposed rules are reason~la. Gin deten:iining the reasonableness of the within consid­

ered hazardous waste rules, the !:xar.u.ner applied the !oll~wing 

meani ng to the word •reasonableness•: • Reasonahleness• is the 

opposite of &rbitrarinesa and capri ce. An a.~bitrary and capri 
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cious standard can be defined as follows; 

That stan.dard [arbitrary and car,ricious) is a nar­
row one, to be applied only where adr.~nistrAtive 
action •is not supportable on any rAtional basis• or 
vhare it is •willfull and unreasoning action. with­
out considuat.ion and in disreqard of the facts or 
circumatances of the cue.• 

Greenhill v . Sailev, 519 P.ld 5, 10 (8th Cir. 1975). Reasona~l•~ 

ness, then, means ta heve a rational basis for the action. 

In setting forth the findings that establish t.~• rational 

" buis for adoption of these hazardous waste rules, the Agency 

is not limited to only those facts that are supponed by su.b­

stanti&l _ evidence in the record • . RuleJ!l&Jcing is a le<_!islativ• 

function: it is not an adjudicatory function like a eonte•ted 

case is. The.re u a difh.rence between the kind of tacts re­

lied on in a rul.emakin~ hearing and the kind of facu relied on 

in an adjudication. Professor ~enneth Culp Davia identifies 

this difference; 

TWo main element.a in ruleuking are Cll fact.a, and 
(2) ideu &bout policies. The two are generally 
interwoven in such a degree that in some parts of th• 
whole problem of what to do, they ar.e inseparable. 
Even so, a main element in rul.Cll&king is necessarily 
the policy choice that the adr:w'listrator C1Ust make. 
Adoption of a rule z:way require some undustandinc; of 
facts, but it always requires legislating. Courts · 
must laave administrators free to leqislate, with£n 
th• limits of rationality. And legislating inevita­
bly involves the addition of soaethin~ to the facts 
in the rulema>ting record. 

~. Davis, Adcinist.rative Law of the Seventies, (Cumulative Supp. 

1977) (emphasis in original). 

Th• Minnesota Supreme Court has recoqni:ed the difference 

between legislative facts and adjudicatory tacts and MS ide!'l­

tified the support needed to uphold th• two kinc!s of facts. In 

St. Paul Area Char.lber of C01m1eree v. Minnesota Pu~lic Set"\•ice 

C0m1 1 n., 251 N. H.ld 350 (Minn. 1977), the Court sail!: 

[T]he subatantial evidence test of S 15.04:S [isl 
applicable to eonnission decisions only when it is 
acting in a quasi-judicial l!!aMer, in a role si.nilar 
to that of a trial judge s i tting without & jury. In 
cases where the commission acts prir-~rily in a judi­
cial capacity, that is, hearing the vi...,s of opposing 
sides presented in t.~e form of written and oral testi­
mony, examining the record, and making !indings o! 
tact, the administrative process is best served b~• 
allowing the district court to apply the substantial 
evidence standard on review •••• 

P.-4 
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••• [H)ovever, rate allocation is not a judicial or 
quasi-judicial !unction. Once revenue requ1rer.:ents 
have been determined it remains to dftcide how, and 
tror.i whoc, the additional revenue is to be o~uined. 
It is at this point that 111any cou.ntervailin~ consid­
erations c:ome into play. The eo=ission may then 
balance !actors such as cost of service, a.bilitv to 
pay, tax consequences, and ability to pass on increases 
in order to achieve a fair and reasonable allocation 
of the increue az:l0n9 consumer classes •••• It is 
c:leu that when the c:o:ncission acts in this area it 
is operating in a legislative capacity, as the above 
cases have stated. The careful balancing of public: 
policies apd private needs is not a r.1atter !or the 
courts, uniess sututory authority has been e.xeeeded 
or discretion a.bused • • , . In ascertaining whether or 
not the statute hu been contravened, the district 
court must give wide latitude to the C:Ol!'Cission in 
allowing it to consider 111&11y factors which ?light not 
ordina.rily be considered by a c:ourt, as we have ex­
plained aboVe. This is so.because, while the court 
is (l'Jalitied ta review agency findings when an agency 
acts in a (l'JUi-judieial canner in factual ~attars~ 
it is not so quali.fifed to review legislative judg­
ments whan social policies cust be weighed in the b6l­
ance. 

li• at 356-357. 

In the vi thin considered ruleinaking proceeding, uny of the 

faeta are legislative facts -policy decisions and judgments. A 

denial toxicity value that distin;uishes a hazardous waste from 

a nonhazardous waste is a legislative fact. There is no one 

right ansver-there are only reasonable answers. 

In another Public Service Commission ratemaking ease,~­

western Bell Teleohone co. v. State, 253 N.W.2d 8lS C:-tinr •• 

1977), the Kinnesou Supreme Court distinguished the two kinds 

of taeu involved in exercising a legislative function. There 

the Court Hid: 

In determining the extent of the allowable adjust­
ment, it appears that the PSC wu acting in both a 
judicial and a legislative capacity. In finding as 
a fact the amount of the 1974 i:npact of the contract, 
the PSC's decision was az:iply sup£>Oned by the evi­
dence. In deciding to limit the adjust:nent to a 0ne­
year period, the PSC deternined as a mtter of pclllie 
policy that changes occurring more than one year be­
yond the test year would best be considered in pro­
ceedings talc.i?lg into account all of the facts neces­
sary to accurately set Bell's rates. This determin­
ation ca.nnot be • aid to be arbitrary or unjust ••• • 

li• at 822. See also, Northwestern Bell Teler,hone co. v. St.ate, 

299 Minn. l, 216 N.W.2d 841 (1974) and Reserve Mininq Co. v. 

Herbst, 256 U.H. 2d 808 (Minn. 1977). 

Although the federal rule?!l&king process differs !roe that 

of Minnesota, it would be helpful to examine the federal system. 
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An example of a federal agency actinq on legislAtive facts is 

Mourning v. Family Publications Service, Inc:., 411 U.S. 356 

(1973), where the O.S. Supreme Court upheld regulations of the 

Federal Reserve Board 9overni.n9 credit trAnsActions of more th•n 

four insUllmenu. Professor Davis' discussion o! the Hournir.5 

case is helpful: 

[Tlh• Supreee Court had no power to change •tour• 
to~•• or five, because Congress Md delegated 
that power .,co the D,oard and the aoard had Z"IAde its 
deterz:li.natron. On the question of \/hat th• nuznber 
should be, the Court could do no nore than deter­
cine whether •tow::• was Arbitrary, capricious, an 
abuse of di scretion, or other,.,ise not in accordance 
vit.b law. 

K. Davis, Ad:unistrative Law ot the Seventies, 206 (C1.1r.1ulative 

Supp. l.977). 

pry Color Manufacturers' A.ss'n v. oepartr.tent of Labor, 486 

F.2d 98 (3rd Cir. 1973), involved turponry eoergeney standards 

of the Department of L&bor intended to prevent exposure t.o U 

chemicals found to be c:arc:inogens. In striking down the regula­

tions, the Court essentially said th• Department did not have 

sulficient :reuons tor the regulations. Davis, however, is 

critical of the Co~•• decision: 

If carcinogenicity of t.~• c:heaicals in hU%!1&ns c:an· 
be neither proved nor disproved by scientific evi­
dence, the problem for rulemakers is not one of 
fact ; it is one of making a legislative choice of 
policy in light of the absence of evidence. When 
an agency is aHigned the tuk of ~ing rules that 
&re in th• public: interest, it seldon can prove 
with evidence what i.s in the public: interest: it has 
to use its policy pra!erences when procf i.s lacking. 

X. Davis, Administrative ?Aw of the Seventies, 674 (1976). 

SOl!ll8 of the recent cases involving rule.ciaking by federal 

agencies in the enviroN11ental And health areas indicate the 

kind of latitude agenci es have in makin~ these legi slative pol­

icy decisions. A leading ex~le i• E~vl Con,. v. EPA, 541 

F.2d 1, 8 I:.R.C. 1785 (C.C. Cir. 1976), where the Court upt:eld 

regulations ot th• EPA requiring a reducti on of lead in gasoline. 

Kan's ability to alter his environaent has devel­
oped far m:,re rapidly than his ability to foresee 
with certainty the effects of his alterations . 
It is only recently that we have begun to appreci­
ate the dan9er posed by unre<,Nlated modification 
of the world around us, and have created watchdog 
a9encies "'hose task it is to warn us, and protect 
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us, when technological •advances• present dan~ers 
unappreciat•d--or unrevealed-by their surpo:ters . 
Such agencies, unequipped with crystal balls and 
unable to read t.he future, are noneti1eles~ charged 
wit.h evaluating t.he effects of un~rccedented envir­
ONnent&l modifications, often nade on a massive 
scale. ?lecessarily, they c:ust deal with predic­
tions and uncertainty, with developing evidence, 
with conflicting evidence, and, SOQetir.ies, with 
little or no evidence at all. Today we address 
the scope of the power delegated one such watchdog , 
the Environmental Protection Agency (l"..PAI. We must 
determine the certainty required by the Clean Air 
Act before EPA may act to protect the health of our 
populace f;Qm the lead particulate er:u.ssions of 
automobile•. 

• • • 
•• • we find thAt deletion of the findings 
requirezuent for action under Section 2ll(c) (ll (al 
[of the Clean Air Actl, was a recognition by 
Congress that a deternination of endan9e::ment 
to public health is necessarily a question of 
policy that is to be based on an assessment of 
risks and that should not be bound by eit.her 
the procedural or the substantive rigor proper 
for questions of fact. 

• • • 
• The Administrator may apply his expertise 

to d:aw conclusions fron suspected, but not com­
pletely substantiated, relationships betveen 
facts, from trends ai:,ong facts, f:00 t.heoretical 
projections fr01:1 imperfect data, from probative 
preliminary data not yet certifiable as •tact•, 
and t.he like. We believe that· a conclusion so 
drawn-a risk assessment-1:1ay, if rational, !om 
the basis !or health-related regulations •• ; • 

All of this is not to say that Congress left the 
Ad::unistrator free to set poliey on his own terns. 
To the contrary, the policy guidelines are la:gely 
set, both in the statutory ter1:1 •will endanger" 
and in the relationship of that te:D to other 
sections of the Clean Air Act. These prescrip­
tions direct the Administrator's actions. O?er­
ating within t.he prescribed guidelines, he ~ust 
consider all the inforr.iation available to hi:. 
Sor.ie of the information will be factual, but much 
of it will be 1:10re speculative-scienti!ic estir.t­
ates and •guesstimates• of probable han:i, hy;,o­
theses based on still-developing data, etc. Ol­
tirnately he must act, in part on •tactual isues•, 
but largely •on choices of policy, on an assess­
ment of risks, [and] on predictions dealin9 ~ith 
matters on the frontiers of scientific knowled~e 
•••• • Nnoco Oil Co. v. EPA, su~ra 163 U.S. 
App. D. C. at lSl, Sol F.:d at 7IT:--A standard 
of danger--fear of uncertain or unknown han:,--co~­
te::t;)lates no more. 

ll· at 6, 24, 41\d 28, 8 ~.R.C. at 1786, lSOl, and 1804-1805. 

The ~case cited in~ was another case by o. c. Circ~it 

in which t.he court upheld fo: the most pa:t requlations of EP~ 

prohibiting ~e of leaded gasoline in auto=biles fitted .ith 
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catalytic converters. Ano~ Oil Co. v. El"A, 5~1 F.2~ 722 , 6 

E.R.C. 1481 (D.C. Cir. 1974) . 

Another le&clin9 case in this Area, and ~ne relied on by 

the Ethyl ~urt, ia Industrial Uni~n Oe0artnent, JI.TL-CIO "· 

Hodoson, 499 F.ld 467 (O.C. Cir. 1974), involvin~ a review of 

asbestos r99ulationa prcmulgated by the Secretary of wbor. 

There the court said: 

Frcm extensive and often conflictinq evidence, the 
Secretary !is this case r.1ade nW!lerous factual dete:­
cinations. Uith respect to son• of those ~•stions, 
the evidence was such that the task consisted pri­
m.arily of ev&lUAting the data and drawing conclusions 
fror.i it. 'nl• court can review that data in the rec­
ord and deterr.i.ine whether it reflects substantial 
auprort for the Sec:etuy's.findings. But so~• of 
the questions involved in the promulgation of these 
standards are on the frontiers of scientific r.now­
ledge, and cons~u•ntly as to the?'I insufficient data 
is presently availaale to vake a fully info:-oed fnc­
tu&l detenu.natiol'!. Decision Nkin\; nust ir. that 
circur.istance depend to a greater extent upon policy 
judg1:19nts and less upon purely factu&l analysis . 

g. at 474 (footnote ol!litted) • 

.!2.:. Hote z:iust i,. talten that durin~ the hearing process and 

before the close of the record, the ?ollution Control Agency 

111Ade various &%!\end::lents to the proposed rules as original!)• pub· 

lished for hearing. 

One of the principal benefits of a public hearing 'process 

is that it gives the adoinistrator the benefit of criticism anj 

suggestions from representatives of the industries that will be 

r99ulated. It was just sucb a \;ive-anc!-tue process that pro:ip• 

ted the Poll1.1tion Control Agency. to Afflend the rules as finally 

proposed for adoption. 

Because of such uiend.lnents, it will be necessary d1.1rinq cer­

tain portions of this Report, to specify whether an exanination 

of the •reasonableness• of the proposec rules is being exar.une<! 

in light of the origiral proposal or the rules as finally pro­

posed for adoption. 

!b, In detanzdning the issue of • reasonableness•, this Re­

port will first ex&J:1.i.ne the reasonableness of the wastes reryu­

lated by reason of being design~ted as •hazar~ous• pursuant to 

the proposed rules. 
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.APPENDIX B 

Pri oor.c:;::-n f..'l ' ti cs - -- ~--------------·- -~~---~-------~-­
·- I._,..._. _-._, :- a\.J:..__. - ..... ------ ~ ---------~------

ca1h,H!,, in ,:;11hi:td I,,:,. r.o.l' . 1'1111 (\,11,,>rnc Ont:u in . l':, 11:,d:1. l !11i1t-.l S1:,1c, irnl'•'rl •.I r,,:, ,ti .c11y) ind11d,·d .• ,~ 1\·;1orll'd in ,aid 
_inun,:tl. 1'11 <:- :i, e1:i~·.c m:i1k,· t pril-c nf ,:1hcr mct:,ls .,nd pf num· r:d pr·,•du,I\ pe1 1w1111d i',li· ,·:,,I, nw nlh ,1!,dl he I ll.it qt11>t,'d lt>r 
1lwir 11,u:d :,nd n1st1>111.1ry •, luppinr 4t1:l!1t: tiL'' · r.1,.h. 1h,.- u,u:,I :!lld cu,IPm., r~ pl.i~·,· 11l' , i1 ip111,·n1. ll ni1n l S1:i1c, imp, ,n d uly cir 
:lli yl ir ... 111,kd. :,, rcpn! led in s,11d _j,,u1 11:il. If ,aid j11urn::I ,,r it~ ,u,·,·c",,r, ,,·:i"·" !•.> 1'111 :ii, !! ~11ch qu,,t:,1 ion,. ,,r ih ,:11t11,.ii1H1s 
c,·a,~ tti :,.: rn:ngni1..:tl in llh' trad.:. ,,r :i p:1r1icnl:ir 1m:1:ol " 1 111inn;,I prtiduct i, rh•l li,t.:d . tll-.:n th..: qu(ltali(ln,; or ~11d1 ,>Iha 
~otm:..: ::s th.: p:irt i.:, may ai:r..:.: up,,n ~h:tll i:,w.:rn. 

( 10)-( 15 ) R,·m1mh.:r as ll). -15. 

( 16) (aa)-!e<: I Renumber and rl'.kllc.:r a~ lo. a.-c. 

·( 17H3-H Rrnuml1.:r as 17.-34. 

f!tt ~t\ &-:-1 eff .. ~-+i-TC dt1!e-:- ::i:1-t~-~ rul~ ttttd r~¼tffilb ~ l~1tte d k t~ t!i 'lt-Hl I~ ~ ~ttt+l<! ttt lt-.e ~ff-, ~ ti-le 
:;eeretur~, ttf ~tt~ ttttJ u1mmi~;~;ionc:r ti+ ndtHtttt;.H"i tfitttl tfl Ell't.\lft.l<i!l-h' -Yrlttt M+!tile,,,at¼lf t~~ ~ ~ ~+. tttttl 
~14 ft'itti!+tt i-tt ful4 I~ t½tld e-l+e€4 li-tt+tt !AA<.~ tttflet~ t+i' ~'t',.lc-

Department of Public \\lelfare 
Support Services Bureau 
Proposed Rule Concerning the Investigation and Reporting of Maltreatment of 

Vulnerable Adults in DPW Facilities (12 MCAR § 2.010) 

Notice of Hearing 

A public hearing concerning the a_bovc entitled matter will be helJ in Room 83 . State Office Building. 435 Park Street. 
St. Paul. ~linne$ota 55155 on June 15. 198:!, commencing at 9:00 a.m . and continuing until all int.:re<;tcd persons have an 
opportunity to be heard. The proposed rule may be modified as a resul1 of 1he hearing process. Therefore. if you are aff.:cted in 
any manner by the proposed rule. you are urged to participate in the rule hearing process. 

Following the agency·s presentation at the hearing. all intere~t.::d or affected rersons will ha ve an opportunity to ask 
questions and make comments. Statements may be made oro.lly and written material may be submi1ted. In addition. whether or 
riot an appearance is made at the hearing. written srntements or material may be submitted 10 Jon Lunde. Hearing Examiner. 
Office of Administrative Hearings . 400 Summit Bank Building. 3 IO South Fourth Avenue. Minneapolis. ~1 innesota 55415. 
612/341 -7645. either bdore the hearini: or within five working days after the public h.:aring ends. The hearing examiner may. at 
the hearing. order that the record be kept open for a longer period not 10 exceed 20 <' alcnclar days. The rule hearing procedure is 
governed by Minn. Stal.§* 15.0411-15.0417 and 15.05:!. and by 9 MCAR ** 2.101-2.1 12 (Minnesota Code of Agency Rules). If 
you have any questions about the procedure. call or write the hearing examiner. 

Notice is hereby given that 25 days prior lo the hearing. a statement of need and rea·~onableness will be available for review at 
the agency and at the Office of Adminis tra tive Hearings. This statement of need and rea,;onablcness will include a summ_ary of 
all the evidence and argument which the agency anticipates prc-senting al the hearing jus til'ying both the need for and the 
reasonahlencss of the proposed rule. Copies of the statement of need and reasonableness may be obtained from the Office of 
Administrative Hearings at a minimal charge. 

Ruic 10 (I:! MCAR § 2.010) establishes <;tandards for the protection of vulnerable adu-lts in facilities licensed hy the 
Dcpanrnent of Public Welfare as established in Minn. Stat. § 626.557 ( 1980) ... Reporting of Maltreatment of Vuln,:rablc 
Adults ... 

This rule applies to ull residential and nonresidential programs providing s.:rviccs to .idults and licensed pursuant to l\·linn. 
Stat.§§ ~45.78 to :!45.812. 

Thi<; rule contains the following: 

I. A list of definitions: 

2. The content~ required in the rrogram abuse and prevention plan: in the individual plan. anJ in the internal reporting and 
inves1iga1ing policies anti procedures: 

3. The time frame ~ for: developing the rlan: oricnlation of clients tn th.: plan: tlcvdt>pin!! the intlividn:il :ihu,.: and 11ci;:lcc1 
prevention plan for .::ich vuln.:rahk atlull: r.:view and rcvi, i<1n of the individ11;,I pl.in: uri..:nlalion for clknl ~ to th<' internal 
reporting ~y~tcm and orkn1ati1in of rep,,rtcr~ to J"l'quir.:in,·n1~ ,,f ~!inn. St:,t. ~ 62(,.557 and 12 :--IC,\R ii ~.010: and 

4. Th.: requirement~ fur review anti r,:visio11 uf lhc plan; l\ir di~trihution uf th.: pl;:n : fur the invoh·l'ment of the client and/ur 
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PROPOSED RULES 

clil·nt rq1 r<:Sl'llL1 ti\'\: in dc\ c: l,,pin~ thl' pl;1n : !"or thl· r,1stin;: nf p,,li..: il·, and procL·,lurl', rdatin;: to Ruic I0: r, ,r l·,inductinf! 
in-,cr\' ic:e tr;tin111g r,,r m:111d.,tnl rl'p1,rh at ka~t a111111al ly : and r,,r.l' , t,1hli,hi11µ .111d 111 ,1 i111;,ini11).' :1 current li,t ,,r per,,)n~ who 
l)fll\ i,k ,en·il·o 111 ur 111 thL· Li.·ility \\·h lJ meet the d.:linit1,,:1 ,if a mandated rcp,,rter. 

The :,µe n-.:,·· , ,!\lt ltority w :,d,,r,1 the prup,ised rule i, l'l'lllainl·d in i\ l inn. St;1t. ~ (,2h . .'i .'i7. 

:rht· ;1d1~p1 ion ,,r thi, r uk ,i·ill not require .:-, penJitu re ,.,r put,lic nwni..- , _hy kKal puhli.: b(,dics iotaling ur e xcecding 5100.(){l(l in 
cithl-r of th.: t\\'<) year, imm..-Ji,!tcly r,,110,1 ing adopti1H1 11f the ruk. 

Th.: pwgram, rL•quir..-J Ill ml·et the pwvi.,ions nl'lhis rule wil l he de,·el,1ping their program.abuse :ind nq:let:I prcvcnti,111 plans 
within thL·ir c:-.. i, tin!,! :1dmini,tra tive 'pn1gram ,tafL The individual :1bu,e and neglei:t prevention plan, will b.: de1·elopcJ hy the 
cxi<.tin~ i111crJi,ciplin:1ry team as a part ,,r the clienh indi\·idual pr,1gram plan. 

Copies of the pr,1p,), eU ruk arc riow_ available and :.i t le:.i,1 one fr..:e c1, py may he uhtaincd by writing to Vivi.in ~t iller. 
Depanrnent L' f l'uhlil· \\."dfore. Ci:ntenni,il Building. St. P,,ul. ~IN 55155. telephone 1612) ::'.96-:i.<52 . . ·\Jditional copies will be 
a,·a ilable al the• hearing. If you have any que,tions on th.: _Cl)nlcnt of th..: proposed ruk contat:t Vivian lvl illa. 

A~y rer~on may request n;tifkation tif the <la1·e on which the he.iring cxamincr·s report ,1 ill he a\·ailable. after \\'hich date the 
agency may no, tak.:- any fin,11 action on the rules for a perioJ or li\'e working day~. Any p.:rson may request notification of the 
date on which the hcaring record has. been suhmitted or resubmittcJ to the Attorney General by the agency. If you desire to be 
so notified. you may so inJ icatc at the hearing. After the hearing. you m:iy request nutificati()n by s.:nding a written request to 
the hearing examiner. in the case of the hearing examincr·s repurt. or to the agency. in thc case of the agency·s submission or 
resubmission to thc Attorney General. 

~I inn. Stat. ch. 10.-\ requires cach lubbyis.1 10 regist.:r with the Stat.: Ethical Practices Board \\'ithin five days after he or she 
commences lobbying. A lobbyist is defined in ~I inn. Stat. ~ l0A.01. subd. 11. 1979 supp .. as any individual: 

(a) Engaged for pay or other consideration. or authorized by another indi,·idual or .issociatit)n 10 spend money. who 
spends more than five hours in any month or more than S'.!50. not including Iris Oll'II travel expenses and membership Jucs. in 
any year. fo r th~ pur.pose of auempting to influ.:nce legisl.itive or administrat ive action by communicating or urging others to 
communicate with public officia ls: or 

(b) Who spends more than S250, not including his Oll'n traveling ~xpenses and membership dues. in any year. for the 
purpose of a11empting to influence legislative or administrative action by communicating or urging others to communicate \\'ith 
public ofticials. · 

The statute provides certain exce.ptions. Questions shoul~ be 
Building. St. Paul. Minnesota 55 I 55, telephone (612) 296-5615. 

directed to the Ethical Practices Board. 41 State Office 

April 22. 198:! 
Arthur E . Noot 
Commissioner of Public Welfare 

Rule as Proposed (all new material) 

12 MCAR § 2.010 Reporting maltreatment of rnlnerabie adul ts in licensed facilities. 

A. Applicability. Ruic 12 MCAR ~ 2.010 applies to residential and nonresidential programs providing services to adults and 
licensed pursuant to ~!inn. Stat.§§ 245.781-245.812. 

8 .. Definitions. As used in 12 MCAR § 2.010. the following terms have the meanings given them. 

I. Abuse ... Abuse .. means: 

a. Any act v. hich constitutes a violation of Minn. St.it. § 609.322. related 'to pro~1i1ution: 

b . Any act which constitute~ a· violation of Minn. Stat. ~§ 609.342-609.345. related to criminal sexual conJucl: or 

c. The intentional .inJ non1herapeu1ic inlliction of physical pain or injury. or any persistent course of conduct 
intendeJ to produce m.:ntal or emotional distress. 

2. Agency. ·· Agency" m.:ans any inJividual. organization . .isso1:ia1ion. or corporation which regularly proviJes services 
10 adul ts anJ is liccn,.,cJ by the Department of Public Welfare pursuant 10 Minn. Stat. §§ 245.781-245.812. 

K EY: PROPOSED RULES SECTION - Undcrlinini: indicatt; , additi11n~ to e xi,11ng rule lang11agc. ~ ttt+K indit:a te 
de kt ion, frpm <' .xi,1in!! rule lan)!lla{!.:. If ;, rm,p1h1:d rule i, total ly new . it i, dc,ii:nated "all new material." ADOPTED 
RULES SECTION - UnJ.:rli11tn)! indil'a te~ ,1ddit1ons 10 propo,c:<l r11k lan!!ll:t!,!e. ~ t+ttb 1nJicatc deletion, from 
pr<>po,nl rule lan)!u:,)!e . 
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>. Clit·nt. --c1ie111 .. mc;,n, a \ ulnc·r.ihk :,dult. a, ddincd in I~ -

-1. Client n::pr.::,ent.ili\c. --client rl·p;.e,cntali\·c:" mt·;11\\ an\ L.111ily 111.::mhcr. k:;:d r11ardi,111. 11r 1llhcr intcn·,1<·d p.:r,on 
acting 1,r ,pc:al,.ini; in pl:icc of a clicnl 11r 011 h.::half 1>!' :, <.:lic·nt. 

5. Fa..:ilit y. "F;,cility" 1111.::111, a rc~id,:n1i:d 1)r 111,nn:-itkn,ial r .. rilily pnniding ,.::n·ic.::, lo atl11!1s .,nd lic:cn,.::d lw tile 
Di:rat'tmcnt or Pul>lic \\'dforc p11r,11;1nt to :--1inn . Stal. ~* .2-15.781-2-15 .812. · · 

6. G1w.::rning boJy . .. Governing l'tl(f(" me;,n~ the indi,idual. ,t1rpor:11ion. partn.:r,hip. H>luntary a,,1i.:i:ition. 11r <ithcr 
· rrnblic or priva1c 11rg:111iL:1tion lq!al ly· re,pon,iblc for rhc opcr;11i1111 of a day c;in:: nr rc·,idcntial f;,cilit v tir ,cn ice 11r :tf!cncy. 

7·. Interdisc iplinary tcam. '" lntc rdi,cirlinary tc:.111·: mcan~ thc intli"idu:11, from the v,11fous di,;cipline:, \'.hich arc 
required hy Department 11f !'uhlic \\\::!fare.: licen,ini: ruks to be in, ol\'<.:d in pn1gram anJ trcatmcnt pl:,nning. If 11nly 1111e rcrson 
is designated lw thc rule.: ui1ckr which the pi-tigram i, lit:<!n,ed to dewlop the individual pn,gram rlan wi1h the.: client. thi, person 
.~hall ..:on,ult with member, of other di,ciplinc, as required by th:il licensi,ng rule to he.: in\·olvcd in devcloring the indi\ iJual 
program or treatment pl.in. · 

8. Investigative autho.rity. "lhvcstigative authority" means 1he local police departmcnt. county sheriff, local \\clfare 
agency. or appropriate licensin!! or certifyi,;g ag<!ncy. 

9. Mandated reporter. .. 1--tandated reporter" means each employee of a progra m a nd each person prO\·iding 
client-rel:itcd s.ervices in or lO a program. · 

10. Neglect. "Neglect .. means failure by .a c·aretaker to supply or to ensure the supply of necessary food. clothing, 
shelter. health care .. or supervision for a client. · 

11. Program ... Program .. means a re·sidential or nonre~idential facility or an agency providing services to adults and 
licensed by the Department of Public Welfare pursuant to Minn. Stal.*§ 245.781-2-15.812. 

12. Vulnerable adult. ··\tulnerable ad.ult" means any person 18 years of age or older who is a resident of a facility or who 
receives services at _or from a program. 

c·. Program abuse and neglect prevention plan. 

I. Requirement. The program ·s governing· body shall establish and enforce a writt<!n abuse a nd neglect prevention plan. 
This plan shall be completed within 60 days of the effective date of this: rule. 

2. Plan contents. The plan must contain the following information: 

a. An ~ssessment of the population. the physical plant for each facility and for each site when liv.ing arrangement s are 
provided by an agency, and its environment. identifying the factors which may encourage or perr11it abuse or neglect: 

b. A description of the specific ·steps which will be or have been taken to minimize the risk of abuse or neglect 
identified in any of the ass~ssed areas. including physical plant repairs and modifications responsive to problems in the 
program ·s environment where necessary: and · 

c. A timetable for the implemeni'ation of corrective actions· that will be taken. such as training staff. initiating new 
procedures. or adjusting staffing patterns. 

3. Assessment factors . 

. a. The assessment of the population shall include an evaluation of the fo llowing factors: the age. sex. mental 
functioning. physical and emotional health or behavior of clients : the need for ~pecializetl programs of care for clients. the need 
for training of staff to meet identified resider1t needs. and the existence of :i documented history of abuse or neglect of clicnts. 

. b. The assessment of the physical plant. if requin:J. shall include an evalu,ition of the· following factors: the condition 
and dcsign of the building as it relates to the safety of the clients and thc existence of arcas in the building which are difficult to 
supervise. 

c. The asscssmcnt of the environment. if requirei..1. shall inclutlc an evaluation of the following factors: the location of 
the program in a particular neighborhood or community. the type of grounds ,urrounding the buili.Jing. the.: type <JI' int.::rnal 
programming. the program's ~taffing patterns. and th.:: exbtence of a documented hi,tory of abuse ur ncgkct by ~,aff. 

4. Plan review. Thc program·s governing body ~hall revicw the plan at !cast ann11aily using the.: as,cssment factors in the 
plan and any reports of ahusc or neglect that have oceurred. The governing body ,hall revi~c the rlan so that it rctkets the 
rcsults of the rcvicw. 

5. Plan orientation for dient~. The rrogram shall rro\'ilk: !'or ib t:lienl~ a g..:ncr;il orientation lo the rrngram ahu,c and 
neglect prC\'cntion rbn. Client repr~~cntati\.::s ,hall hav<! the orrortunity ltl he inc:luJ.::d in the ori..:ntation. The pr11gram ,hall 

i 

rrovidc thi~ initial uri..:nta11,in within hU J,1y~ ,1ftcr the .::ffct:tive date of 1hi, rule. and. thcrc·after. for e:11.:h new dient "11hin ~4 , j' 
hours of admi~~it>n. 
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PROPOSED RULES 

(,. l'l.,n di-trib11 ti1u 1. Th..: pn 1~r.1m , h:tll post a ..:Ppy 1•1' th.: pl.in 111 ,1 pn1111i 11L· 111 h1..: ;1 t iP11 i11 th..: l":i1."1l i1 > :, nd at 1·.1d1 ·,i tr 
11 h1·11 li l'ing a1 r: ,ngl'flll'lll , :11.: pnn iJcd hy :111 :igcnl'y and h.11·..: ;, c·t1py a1·:11 lal'1l' r,, r 1..:1·i<-w h>· , li1·11ts . ..:l ir11t I q 1 r1·S1'111:1t i1 '-'' · :111d 
111a111lat<.:d rq,nn,r, upun r..:qu..:,t. 

D. lndi1·id11al ab11, c :111J 11q:k1.·t pr..:,·1.·111iPn pbn. 

I. R,quir..:ni..:nt. The cli ..:nt ')'. i111c:rd i, 1:iplinary t\'.1111 ,h:tll dr\'cl\lp :111 indi, idu:tl ;1hLI'<' :i nd n1·gk ..:t pr.:,·c11tio11 pl:i11. ,11111 
thi~ plan ~h:111 t,,• i111pk1111•11t.:d fo r ,·a-: h ..:li,nt. Th.: k :illl ~h:ill d..:1 c: l11p a plan l'\lr ..:;1..:h ni11 .:nt l.'li,·111 11 ithin 60 d:1h ::ftc:1 the 
d kr1i1c: d:111.· ,11" thi, ruk :ind. th..:r.::11'1..:r. i'11t· ..::i..:h n,·11· ..:l i.:11t a, p:1 r1 ,,r 1he initial individu;d pni;:r,1111 plan. a, n:quireJ hy the 
l)q,art1111:11t 111" Public \Vc•lfa r.: rnk lllluc:r 11 hic:h th.: prni:r.1111 i~ lic.:11s.:tl. 

2. Plan L·1rnten1~. The rlan mu~I bl' a part 1,r the client ·, i11di1·iuual prngram plan and 11111st int:lud..: th..: fo ll,111 in!! 
infnrm:11iun: 

a. 1\n asse~sment of the clien1 ·s su~ceptihility ln abuse. im:lud ing sclf-a[,u~e anu negkcl: . 

b. A ,ta1eme111 ui' the ~pc·-:ific mea~ur..:~ which will b..: tak..:n tu minimize the ri,k of ahu,..: a nd nq:lc, l lu the imli1·idual 
di..:nt 11 hen the indi,·iJu.il a~s..:s~m..:nl indical..:s th..: n..:ed for ~rccific mea, ure:,, in ;idJi tion ln th..: gen..:ral me,"uri..:s ~p..:..:ili..:J in 
the program abuse: anJ ncgkct prel'<.:nlinn plan: and 

c. Docum..:ntation or results of the individual assessmelll ll'hen it doe<; not indicate the need for specific measur..:s in 
addition 10 the general m..:nsures specified in th.: program abuse and negkct pr..:vcntiun plan. 

3. Plan review. The review and cvaluation of the individual abus..: anJ neglect prcvt.>ntion plan shall b..: done as part of the 
re\'iew of the client's individual program plan . The interdisciplinary t..:am , hall re"iew the abuse: anti neglect prl'\'l'll lion plan~ at 
ll'asi annually. utilizing the intlividual assl'ssment anJ any reports of abuse or neglect relating to the client. The plan shall be 
re,·ised to rd kct th..: results of this review. 

4. Client participatiLlll . Whenever possible. the client shall participate in the: developmc:nt of the individual abuse and 
neglect pre,·etltion plan. The client shall havl' the right to ha,·e a client representatil'e participate with or for the ..:lienl in the 
development of the plan. If the client or cli.;:nt representative doc:s not participall'. th..: r..:asons shall be documento::d b) th..: tl'am 
in the plan. 

E . Internal reporting and investigation system and records. 

I. E~tablishment. The prugram·s governing bod y shall establish and enfom: internal wri11..:n reporting and invc:s tigating 
policies and procedures for abuse and neglect. including suspected or alleged abuse nnJ neglect. The :,,ame polic ies and 
procedures ~hall apply in all cases. regardless of the results of the internal investigation. 

2. Reporting. The policies and procedures must include a p1 ocess for the mandatory reporting of abuse or ne!!lc:Ct of 
\'Ulnei'ablc adults. The policies and procedures must specify how reports are to be made and provide for all rerorts to be made 
promptly when a mandated reporter has reasonable cause to believe that a client is being or has be..:n ribused or negkcted. or has 
knowledge that a client has sustained a physical injury which is not reasonably· explaincd by the client's history uf injuri..:~. The 
policies and procedures ~hall also contain a provision that per~on~ other than mandated repurtcrs m.iy and should n:port 
incidents of abuse or negkcl and shall identify the persons 10 whom internal reports should be made. The procedure shall 
specify that reports may be made directly to the outsid..: investigati\'e authorities or to the: person Je~ignated by the program or 
both. The rersun r..: spon,ible fur forwarding internal r..:porl~ to outside authuriti..:s sha ll be dearly iucntified .. -\ II mam.lated 
reporters shall be inform..:d of their responsibility lo ensur..: th<1I their rerort r..:ac h..:s the arpror,riate out,idt: in, ..:~ligati\'e 
authorities. Reponas shall be informcd wh..:n a report hus been forwarJ..:d and lo whom it has been forward..:d. R..:po rts ~hall 
include the fo llowing information: 

a. The name and location of the client and the program: 

b The nature of the .ibuse ur n..:glecl: 

c. Pertin..:nt dates and times : 

d. :-\ny history of abuse or neglect: 

e. The name anti atldn:~~ of the r..:porter: 

f. The name anu ~1dJress uf the alkged perrctratur: and 

KEY: l'ROl'OSEO RULES SECT:ON - Undcrlining inui,·,11c, addition, tu exi,tini: ruk language . Mf+k~ Htth ind1\:ate 
dclcti,m., fr,>m ..:x"ting ruk languai;e. If a prop,1,eJ ruil' i, 111t,1lly n..:w. it i, dc.:,ignatc.:J "all n..:w 111a1erial. .. ADOPTED 
KL'l.ES Sl·.CTION - L"nd..: rlining i111li~·atc, aJJitiun~ tn rrnp,is..:d ruk lani.:uagc. ~~ ouh i11di..::1te J..:k1i11n, f1um 
pr,1po,cd ruk languai.:e-. -----
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PROPOSED RULES 

µ. ,\n~ 111hn 1nl\11111alill1i tl1:i1 n1 i)!ht I,,,; hl.' lp!'iil i11 i11 v,·,1 i!::11inµ tfi,· ahu,,: ur 1i--:,:kct. 

., . )11 \,:,11~.,llPn. ·1 h..: p,,liril·, ,11\d prn,..:dtirl·, ,h.111 ;n,·ludl· id..:1111lk:11i11n nl th,· p..:r,,,n l°l''l'''"'ibk f,11 1hc i:11,•111;,I ,..:, tl·\, 
:,nd in v..:,1it:,1ti1111 ,,r ,1h11,,· \II" nc.:µk l" t . 1-f 11\\ \,'\ ,:r. if th,· ,w, "'n n:,p,1n,1hk l"ur 1 ht: In ll'\\" ;111d Ill\ ,:,ti;_.:.,t h •n i, , u,pn·t,:d ,,r 
c,rnunittini: rh,· :it,11,,: 1•1 :il11min)! th,· 11,·gk-:1. a rw1h,· 1 p..:r,1111 ,hall b,· d..:,i)!n:it,:,I 1,1 c,111'.h1c_1 IIK· l"l'\ ic.:" and in,·,·,1i)!,1li,,n . 

-1. R,·-:,11d,. Th.: p1•lkic, and pn1c,·d11n: , ,h.tll includ..: ;, pn"i,i"n fl•q11i1ing 1ha1 ll'n>nh :ire m:1int:1in..:d ll'f::1rdin)! th.: 
intnn:il H"\le\\ .ind i1l\.:\11i:a1io1111f ,:a,..:~ ol'al•u,..: and n..:µk-:t. !'ho,: ll'..:111d, ,hall c,1n1ain a ,un1111.1ry ,,l"the tindini-:, . p.:r,,1n, 
in,·,,h,·,I. per","' int..:1 \ i,.:,\,.:d. p1:r,on, and in, ..:,tii:a1ing au1lwri tie, lllllilkd. ,·,111.:111,i,111, and any ;11.: ti,1n, t;1k,·11. I he r..:n>rd, 
, lmll t,,.: da1eJ :,nJ a111h..:ntr..:a1cJ by ,ii;nalur..: anJ illl·n11licati11n ,,r th.: p.-rson d11111g th.: r,:\ i.:\1 and in, ..:,11g:11i,111. 

5. (\1mmunica1ion. Th.: p0lil'i.:~ :111d prncedur..:~ sh:111 in\'ludt.: a provi,i1H1 r..:quiring the commut1il·a11rn1 l'f ;,II k11t>1\·kdg,: 
and \\rillen info11nalil1n regardin!! inl·ident, 11f ahu,e or 11egk1:l 10 tho: D..:panment or J>ubli..: \V..:l l"ar,;. 

6. Coop,:ration. Th,: polic:i..:s anJ prol'..:dure, ,hall include a pro"i,illn requiring the cooperation l>f the prl>gram 1, ith th.: 
departm..:nt in the 1:oursl' of the invc5tigatiun. 

7. Ori..:ntalion for cli.:nts. The program shall proviJ,: for its client~ an l1ricn1;1til1n 10 the internal r..:porting ~y<;11:m. Client 
rcpresentati, c, ~hall hav,: th•• opportunity to be incluJ,:J in the orientation. The progr.1111 shall prln ide thi, initia l uri .:ntation 
within 60 clay~ after the effective date of thi, rule anJ. thereafter. for each new client within '.!-I hours of admi~~i<ln. 

8. Di~1rit-111ion of copies. The progrnm ~h.111 post a copy of the internal reporting policies and proceJures in a prnminenl 
loc:Hion in the facility or al the offices of an agency and have it available upon requ.:st 10 m;111da1cd repl1rtcrs. clients . .ind client 
representatives. 

F. Personnel requirements. 

I . Orie mat ion of re pone rs. Within 60 days afler the effective date of this rule. the program ,hall inform mandated 
reporter, about the r.:quircments of :Vl inn. Stat. ~ 6'.!6.557. th.: provis ions of I'.! ~IC:\R ~ 2.010. and all internal policies and 
procedures rel:ucd 10 ,ulncrabk adults. :\II qaff.;hall be informcd that imJi,iJuals . oth.:r than those mand,1ted ll) report. may 
report su~pccted cases of abu-;e or negkcl 10 the appropriate investigat ive authoritie~ and that staff must pro"ide infl1 rmation lll 
tho,e reque<;ting it regarding the procedure for contacting the authorities. Thereafter. the program shall proviJe thi <; o ri.:ntation 
for ne1, mandated reporters no later than during the first ~hift worked . 

2. Training. The program shall conduct in-<;ervice training al lea~t annually for mandated ro::porters to re vie\\ Minn. Stal. 
§ 626.557. ·1he pro\'ision,; of 12 ~IC:\R ~ '.! .010. and a ll internal policies and procedure,; related lo vulnerable aJults. 

3. List of persons pro\'iuing ~ervices. The program ~hall e!>tablish and maintain a current list of persons who pro\'id.: 
services in or to the program who meet the definition of a mandated reporter. 

Waste Management Board 
Proposed Rules Governing Supplementary Review 
Notice of Intent to Adopt Rules without a Public Hearing 

Notice is hereby given that the State Wa:.te ~1.magcment Board propo~e" to adopt the above-entitled rules without a public 
hearing. The Waste ~fanagemenl Board has dct.:rmined that the propo~.:d adoption of these ruk~ will be noncontroversial in 
nature and has elected to follow the procedures set forth in Minnesota Swwtc~ § 15 .041::!. subd. 4(h) ( 19801. 

Persons interested in thc~e rule ~hall have 30 day,; to submit comments on the propo,;cd rules. The propu,ed rules may be 
modifi.:d if th.: mod ification~ arc ~upported by the data and views ~ubmitted lo the agency :ind I.lo not re~ult in a ,ubswntial 
change in the propos,:d languag.:. 

Unk~s seven or more per,;on~ ,ubmit wrillen requc!,b for a puhlic hearing on the propo,ed rule, \I ithin the 30-Ja~ comm.:nt 
perioJ. a public hearing will not be held. In the event a public h..:aring is requin:J. the agency ,,ill proc.:cu :.11.:corJing 10th.: 
provision,; of ~l inn.:~ota Statutes t l.'i .041::!. ,ubJ,. 4-4(1). 

Person~" ho\\ i,h 10 ,ubmit Cl>mmcnts or :1 writlcn reque;,t for a puhlic hearing ,hould ,ubmil ~ul'h conunenb or re4ue~t to: 

Waste ~lanag..:ment Board 
Allention: Sharon Dedo.er 
123 Thor, on Building 
73:D-.'iXlh :\ 1·,•nue North 
Cry~tal. ~l innc,uta .'i.'i41X 
(6 1~) 5.,6-llSI() 
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APPENDIX C 

:-ninnesota jeoar~ment of health 
-:~-; s. e. .::el21,-,1are st. minneapolis 55440 

January 21, 1981 

Dear Administrator/Person in Charge: 

As you know, the 1980 Session of the State Legislature passed Minnesota Statutes 
§ 626 . 557 on Reporting of Maltreatment of Vulnerable Adults . This law which 
became effective on January 1, 1981, is intended to protect adults who are de­
pendent upon others for their care and to assist persons supplying the services 
in providing a safe environment for these adults. 

Enclosed is a copy of the law. A review of the provisions of this law will assist 
you in identifying your responsibilities in fulfilling the requirements of the 
law, e . g. the reporting mechanism mandated under Subdivision 3 and 4, establish­
ment of a facility abuse prevention plan and an individual resident abuse pre­
vention plan under Subdivision 14, etc . 

In reviewing the provisions of this legislation you will note that the primary 
jurisdiction fo r the implementa t ion of this law lies with the Department of Pub­
lic Welfare . Staff of that Department has informed me that they are developing 
rules clarifying county agency responsibi lities . They are also intending to 
establish a task force to review the law ' s provisions, discuss the implementacion 
of the law and suggest procedures to assist in facilitating coordination between 
the various agencies in their enforcement of the law. 

You will note under Subdivision 16(b) that licensing agencies are requi r ed to 
promulgate whatever rules a r e necessar y to implement the provisions of this law. 
This Depar tmen t is reviewing their responsibilities under the law in preparation 
for rule development; howeve~ to assure coordinated efforts with other agencies 
it is this Department's intent to promulgate rules subsequent to the discussions 
arising out of the task force . This should not, however, delay a facility's 
activity i~ addressing their responsibilities since the specificity of the law 
provides you with enough detail to develop policies and procedures for imple­
menting the law. The language of this law is specific enough in most areas to 
identify the facility responsibilities. This Department wi 11 be rr.oni to ring each 
facility to ascertain compliance with the intent of the law. Non- compliance wil l 
necessitate issuance of a correction order and /or ini t iation of any other action 
in accordance with Subdivision 11. 
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You will note in Subdivision l4 (a) the requirement ~hat a facility establish 
and en force an ongoing written abuse prevention plan. Many o f you already have 
such a mechanism and may need onl y to revise an existing~ to incorporate the 
factors listed in this subdivision, i.e. ?hysical pl ant assessment, environ­
mental factors, population factors which may contribute to abuse situations and 
a s tatement specifying measures to be taken to minimize the risk of abuse. You 
may find it helpful to establish a committee to formulate a reporting system 
both for internal reporting and for reporting to appropriate agencies, to de­
velop preventive measures to minimize the risk of abuse , to review cases of 
potential abuse or charges of neglect; for policy and procedure revisions, etc. 
Note also in Subdivision 14(b ) each facility is responsible for developing an 
i ndividual abuse prevention plan which will identify the vulnerability of each 
adult and a plan of care for the adult . Some questions have been raised re­
garding this provision. Many of you have already addressed such issues in your 
current patient/resident care plan. I would suggest , therefore, that you evaluate 
your existing plans for compliance with the provisions of this portion of the 
law and revise and /or expand upon them as you identify the need . 

Hopefully, a concern such as avoidance of duplication of visits, and more clari­
fication of t erms such as "neglect" will be addressed in the task force discus­
sions. In the interim, please feel free to contact this Department at ( 612 ) 296-
5420 for any questions or to relay any suggestions you desire be taken to the 
task force meetings. 

Any questions or comments regarding the overall implementation of this law should 
be directed to Mr . Arthur Jauss, Adult Services Coordinator, Department of Public 
Welfare, at (612 ) 296-3730. 

Sincerely yours, 

I I <:._· -....,.·-~~-
, .· · 1,,-- / ., 1 

- .:...:_~<: .r'.- '· -

Clarice Seufert, Chief 
Survey and Compliance Section 
Health Systems Division 

CS :ac 
Attachment 
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APPENDIX D 

JUST ff ICI\T IOiJ 

Fo1· a prcrrnr;cd rulo rnleting to u i:ichcrlL•lr, of fines fur non­
cor,1pltun::8 1~ith coi.'rectiun orde rs iss tmd to nursi ng homes and 
buorJi~g cure homos . 

IrHROuUCT ION 

hJhengvsr a duJ.y authcrized r epresentc.1tive of tt,e 
State Board of Hsalth finds upon inspect ion of n 
facility required to b3 licensad under the pro­
v5.sions of s8ctions 144.50 to 1114.:;8 thc;t the 
l icensee of such f~cility is not in co~pliance 
with a ;1 ~pplicebl e r egulation •• • , a correction 
order shall be issued to the licen~se • • •• 

Svb~ivision G of thet statute ellows the Goard of Health to assess 
G pen~lt y if, u~on r8inspection , it 18 found that the lice ns9e hRs 
not yet complied t·Ji tr1 a correction orde r . 

T:. :i s lc:t;J 4:ciS c:!1811(j8d by l1innr:? G• ta LCtiJS 1575, c;h~;q)·~er 310 , 8G:::t:!.;:;:1 
'J . Th,1t. :2cti on inc reesed tile a:::ount of th8 penelt y arrncss,nerit 1 

f rt)fJ1 t.h.! previous limit of ~250, tn f lfi~j(Jo Hou2ver, this a1TI£Hid­

tr.811t dso :i:cq;,;l:r.::d th::it the Bo2rd prornulgatc, b·:1 rule ,md r e:guJ.a­
t ic111 a schedule af fi"es appl icnblc for e2ch t~pe of deficic~~y. 
This ,nc11dment 1 w:iich bc c ;:;:-r1e effect5.ve uf June 5 , 1975, h=d tl·.g 
sffcc~ of endiGg thn Bo~rd's 2uthnrity to issu8 pnnzlt y ass~ss­
r.,ent!:- ur·,til • sche d ;.!lo cf fint!s was pro:nul g::;tcd in sccrndance 
t.Ji t;h tlm Aci1,1ir,i s trntivc Procedu1'.e Act . 

l\t !.ts /\~gust , 1974 rnce'.;ing, the Board adopt8d a pol icy establish­
i ng t~~ love1s uf asse~smants , one at SS0 and th8 other at $250 . 
Th:.e8 c1·it8 riG !.:.:Zl:'P. duvr:1opec1 t o s2lcr.t th8 se~t:'i.onn of the 
r ··2g~,j r.tio ,1:; 1·BqL1iri n9 the ~50 p.:,naltv c:J ss~ssrr,t:nt. Tt.:o additinn::,l 
c r i t8~i3 w2rc ~~optPd by the Ooa~d et its J u~e , 197~ meeting ~ 
The nva r:rit!':ri.:: t:Jill tie outline d luter. 

The µr.);::;:,~ed sct1cuule of f l r:c s is base d CJn the Board policy of 
/'.1J9u~ t. , l ~n:1 n:; rnn<? ndccl in ~lunn , 1975 . l~hile tt\e Beard no1•J has 
t.hr~ ei.!tl':n:rit y ta cst ~~Hsh t'l l\zJS Df u;:i tu ~l, OC!O, th2 i mpn :-tar1ce 
or -:•e .. J.mpl~:1,,..:r.t ing the pr:1r.a l ty cssessi,1ent system tl!ns a decisive 
f' ;:;i;t:::,r ::.n rFo,J~hi r:9 tlic dcci si on to use ~he Uoard r,oJ.lcy os a 
t,,r,,pnrt11'"r' sct·,e ~L:lc GT finP.s . Tt1e ti 11'.c fnctor ir,vclved in r. stublisli­
i nc: ~ !:Sh!:'dulc w _;ir.g tha :H,UDQ 11::iit w:::: u ld hnvt: p1·:::vcnt£d u s~ e:f 
tl,c p,~r: ,11ty a!.H.:2s~~r.:ent system for n grP.atcr l enuth of ii m1:.: . The 
i r:i;:ir,r·~t.lnce of' c~r.;pt i n;:i this r ria 1Jl.::itian 3G saen os possibl8 to 

A-16 



r 

. assure thut the 0Gpartr.1ent c.ould t;!'fc:c·i;i vely 8nforce j ts rc~ul ,.;t!.ons 
LJ8 f! con~,idc.1r8d r.t,r,£ntinl . T In Uo.3rc..! policy 1dc:is f r. l t :to be a re.:: son­
eble bcsi!.l for r.::;tcJl1li chinq thj_s r cgu.l.3t io n . In add ition , a 
rcvifiion of th8 nursing ho;~e G rcgul wci un3 has be '.iun und it 1.t1clS felt 
that • !·1ce the? nxisting rr.c:..lntio:is 1..m:.·e rev5. m,.:~d c.m1 revj_scd , it 
w~uld be more appropriate to estchlish E new fee schedule bused on 
the r:~ttJ r egulations. 

t hr. v~r:i.oug sections of t he nurs in9 11.:ime mid b• ?.Jrrli11a care home 
regul ations have t iecn class ified into five categories. These are: 

l. Regulations relating to the health Bnd safety of 
patients and residents ; 

2. Regulations reh:t ing to the mcdiccil tr8utl.1Ent of 
patients and residents; 

3. Regulations relzting to the comfor t of patients 
and residents; 

4. Regulations relating to the personal well-bei ng 
of patients and r esidents; and 

5 . Regulations rcl8ting to th• operation and main-
tenance of a nursing ho,ne or b~arding csre home . 

The regulations which are classified under the heading of health and 
safety relate to these conditions i n the 1,ome 1;1!1ich ar.e necessary 
in order to assure patient health end sarety . It ems s~ch as sanita­
t ion , diet ary facilities , etc. are list~d in this c ategory . The 
healt h nnd safctv c3tcg~ry d~ffe~s from the rGgulEtions u~dar the 
m8dical t r8(:l"i:r:ient e;ntcuar·v in H;,;t th2 lc::tte r grr,up is concerned 
t:Jith ind 5.vidual needs rather th::in general n8cds of all p2tif'nto ond 
residents in a facility. The modical treatment C8tcgcry i ncludes 
the provis:i.o:.s in th!:? regulations rclstiny to prope r cha rting , 
proper adrainistration of med i cations, etc . 

The comfort c:nd t.Jell-br,d.ng cat8g• r5. es nre Ell.so s imilar in m~ture . 
The diffc~cnce betl!!cen the tti:'J 9r-0L1ps is th~t the: c orr.frn ·t category 
d2al s Pl'i:nar.ily t..iith the physir.• l asp£:?cts, such as clean J.inen and 
ede~u3te furnishings . The items listud under the well-being 

· category r Alate to th8 ~ental end emotinnDl concerns uf a p~tient 
or r esi dt?nt. 

The fifth category contains regul ations of a general nature deal­
i ng pri rnorilv with those iter.is that must b2 r.i:::?t · to assure t he 
proper administrat ion of a fccility . 

The. cri.tcria usad to det e r mine t.-.'hich sf!ctions of the nur"ing home 
and boarding car~ home regulEtions would be subject to th9 $50 
penalt~· 8ssessmcnt ore: 

1 . The requi r ements in these regulations do not , 
directly r eleto to the prov~sion of p~tient c~r~; ' 

2. Noncomplinnce with any one of th,~se r81JUla-,;ior:s _ 
1,muld na t prei,ent a hazard to pati unt health nrid 
r;afety; 
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3. Th~ rnquircmcnts, if nat in full cnmrliance , 
will nl.lt i;ubs tontially affr.ct tll:i r.,'j13t:JHHy 
of the facilitv to provide Gn ov~r~ll high 
qu.:iHty of care ta pDt i cr.tn ,md/o r rer;idr.nts; 

t.. . Nor1cornpl.i2nce2 with 011 1; one of thcsP. r cgulr,t 5.ons 
~ould not j~op2rdize tha pntient's or residunt's 
property , person• l rights , or diQnity; and 

5. The rcquin'!r.icnts in these n~gulotic.:ns do not. 
reh,tr:-: to tl1e f inanciul stt.1bili ty of the operation 
or managemnnt of the ft:ci lity . 

It should be noted thnt the regulations 1:.:hich rncrnt thr::se r.ri teria.7 
und uro ti.us assessed at the low8 r level .are 11ot to be considered 
as non-essential or unimportant . The assess~ents were reduced on 
the bc3sis tlrnt tl1ese re9L!lations dn not directly re1ote to the 1 
welfare of th2 patient or resident. Regulations not meeting these 
criteria will be assessed at a level of $250 . 

I t is i~portant to als• renlize that the contents of the regulations 
are not being justified at this time . The regulations listed belo~ 
have been properly adopted and thus have the force and Effect of 
l aw. The purpose of this document is to justify only the amount 
of the assessment . 
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7 MCAR § 1.057 Schedule of Fines for Uncorrected Deficiencies. 

I General 

APPENDIX E 39 

This rule establishes the amount of a fine that will be assessed to a nursing home 

· or a boarding care home for non-compliance -with correction orders. Section A. 

and Section B. are existing rules while Section C. is a new schedule of fines that 

is based on the rules presented at the April 1, 1980 public hearing. The only 
I 

change made in Section A. is the re- numbering to be in accordance with the require-

ments for the Minnesota Code of Agency Rules. Section B,·in addition to being re­

numbered, contains the appropriate reference to the provisions of Section C. 

The statutory authority for promulgating Section C. is contained in Minnesota 

Statutes§ 144A. 10 subd. 6 (1978) which provides that: "a nursing home .. . 

shall be assessed a civil Fine in accordance with a schedule of fines promulgated 

by rule of the Cotnmissi0ner of Health. A fine shall be assessed for each day the 

facility remains in noncompliance and until a notice of correction is received by 

the Commissioner of Health . . " Thus, it should be noted that the provisions of 

Section C. will, first, ~pply only to facilities licensed as a nur sing home and, 

second, will provide for the daily accrual of fines in accordance with the provisions 

of Minn. Stat. § 144A.10 subd . 6 and subd . 7. (1978) It should also be emphasized 

that the new schedule of fines will only a?ply to the new rules and that the 

existing schedule of fines contained in Sections A.and B.will still be applicable 

to nursing homes and to boarding care homes in accordance with the provisions of 

Minn. Stat. § 144 . 653 and the continuity provisions of Minn. Stat. 144A. 29 (1978) . 

The provisions of Section C. will only apply to those rules specifically enumer ated 

within that section. 

The schedule of fines contained in Section C. provides for three levels of 

assessments in t he am~unt of $50, $150 and $250. The Depart~ent has the authority 

to assess fines up to ~250 per day (Minn. St at . 144A.10, subd. 6.) \Jhile it 
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would be possible to develop a greater num~er of Eine levels, the Department feels 

that the establish~ent of three levels provides a workable and equitable mechanism. 

The ' three levels -were based on the degree of harm that would result if the nursing 

home fails to comply with the provisions of the rule . A $50 penalty assessment will 

be issued for a violation of these rules which have only a minimal relationship to 

t~e health, safety , , treatment, comfort or well- being of a patient in the nursin~ 

home. A violation of these rules would not create a situation which would jeopardize 

the health or safety of a patient. A $150 penalty assessment will be issued for a 

violation of those rules which could potentially create a situation jeopardizing 

the health, safety, treatment, comfort or well- being of the patient. A $250 

penalty assessment will be issued for a violation of these rules which would create 

a situation jeopardizing the health, safety, t r eatment, comfort or well- being of 

the patients. 

The Department believes that the three levels provide a rational basis for 

issuance of penal t y assessments based on a degree of harm that a violation of 

the rule would present to the patients in a nursing home. It should be emphasized 

t~at the Department cannot issue a fine to a nursing home until after the issuance 

of a correction order and until the expiration of the specified period of t ime for 

correction has elasped. Thus, prior to being in a situation which would result in 

the issuance of a fine , the nursing home is fully informed as to the nature of 

the deficiencies and provided a period of time in which to make the necessary 

corrections . It is only in those situations where the facility has failed to 

comply with the correction order and upon reinspection the Department determines 

that the facility is still in non- compliance with the licensing rule that the 

fine will be assessed . 
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- APPENDIX' F 

7 MCAR Section 1 . 058 Allowable Time Periods For Correction 

I General Comments 

Thi! propo~ed rule, which designates specific tiMe periods.for the nursing home 

to come into compliance with a correction order, is a new rule. The development 

of this rule is mandated by the provisions of Minnesota Statutes, 144A.10, 

subdivision 4. That statute specifies in part that " . . . the Commissioner of 
I 

Health by rule shall establish a schedule of allowable time periods fo r cor rection 

of nursing home deficiencies." Thus , the necessity for·the development of this 

proposed rule is clearly and specifical ly s tated in the licensing statutes. It 

should be noted, that the proposed schedule of allowable time per iods fo r correction 

only applies, at this time, to the specific rules that are subject to the April 1, 1980 

hearing. The remainin~ nursing home rules will be given specific allowaole ti~e 

periods for correction at the time those rules are amended . It should also be 

noted that the provisions of Minnesota Statutes,§ 144A.10, apply only to those 

facilities which are licensed as nursing homes. Thus , the provisions of this rule 

would not apply to facilities presently licensed as boarding care homes since 

those facilities are licensed · and regulated under the provisions of ~innesota 

Statutes§ 144A.50- 122.56, and 144.653(1978). 

There are two general sections to the provisions of 7 HCAR § 1.058. The first 

section, Section A, enumerates the specific time periods that will be allowed fo r 

correction of a nursing home deficiency. Section B, on the other hand, provides 

a mechanism by which the administrator of a nursing home can request an extension 

of a period of time for correction. This later section is necessary in order to 

provide the administrator with a mechanism to request an extension of time in 

situations where he can d~~onstrace cha t it was not oossible to attain compliance 
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with chc correction order in the period s tar r<l in the rules . A fu rthC'r ,:rn;ilysis 

of the cxtcnsfon provision::; will be disc:.isscd in dct:iil, below. 

55 

The allowable ti~e per icds for correction were limited to three specif ic tine 

categories, 14 days , 30 days, and 60 days . The reason for limiting the allowable 

periods of correction to these three categories was t o establish a relat i vely 

uniform framework upon which the specific rules could be classified. The three 

categories also represent a reasonable attempt to provide sufficient. time to the 

administrators of a facility to obtain compliance and when the provisions for 

extension of ti~es are considered, the established time periods are not unreasonable. 

The U4''.da~allowable time period for correction is used for those rules which can 

be easily corrected by a facility utilizing the i.z:i~~rri.al'. resourc'es?;of the nursing 

home . Thus, for those orders which can be corrected by the development of internal 

policies, or by utilizing the resources of the existing nursing home staff, the 

Department feels that a 14 day pe~iod to obtain compliance with the correction 

order is reasonable. In situations where the administrator can demonstrate to the 

Department that the period of time is not sufficient, the administrator would be 

allowed to request an extension of the specific time period for correction. It 

should also be pointed out , that the allowable time period for correction does 

not corranence until the facility has received a copy of the cor rection order . The 

provisions of Minn. Stat . 144A.10 subd. 3, require that the correction orders be 

mailed to the facility by certified mail. Thus, the time period for correction 

lo1ill not commence to run until the facility receives the correction orders. 

However, the administrator and staff of the nursing home, even· prior to the actual 

receipt of the \.lt"itten correction orders, have been informed of the Depart~ent's 

findi ngs that were made during a survey . T\1e Department is required to hold an 
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exit · int~~rv icw with the admi.nist:r.'.ltor and other L1cil.ity s taff t o discuss the 

findin1;s made during the s11rv~y of the facility .'.lnd·, at that tine , the adrninistr;itors 

are · inforned of the areas that will more than likely result in the issuance of a 

. . 
·correction order. Thus, the adCJinistra tors nre given advance notice of the 

def iciencies found in the facility and steps t ~ attain comoliance with those 

correction orders shoul.d com:nence at that time . 
/ 

The t)J.irt.y.,,.day~allowable time period for correction is utiliz'ed for those rules 

that, while possibly capable of being corrected throueh the utilization of. nursing 

~- ..... ~ ,..,. ....... - ... ~ .. ~-- ~·· - ... .. ' ... _.. ... .. , .... - .. -.. , -.. . . 
hoCJe resources , would ·p~sual:l,,y.Z'reqti.ire-:,.'.s 'ome,. ... contacts '-1~,j_ th -~individuals outsid·e·iof 

the facility. In those situations where an ord~r allows a thirty day period fo r 

correction, the facility has additional time to make the necessary internal arrange­

ments as well as t o contact people outside of the facility to assure that compliance 

is indeed attained within this period ·of time . The Depart:nent feels that the 

thirty day time period for these r~les is r easonable and will provide the administrator 

of the facility sufficient time to make the necessary arrangements. Then, if 

the administrator can demonstrate that he has indeed actually been seeking to 

attain compliance and has run out of time , an extension may be ·granted under the 

requirements of the rule. 

day 
The third category of tfo1e, the:~EC.sYLtlf.l.,~.;t;.~~ is reserved for those specific 

rules where ,O.llt.$ide-fesoiirces?would:·~-enera1ly'.1lave~ci::·b-e..:-contad:e'd.-s"In.ce"."the-'1lur_sing 

home would not be expected to have internal resources to at t ain compliance. This 

section is generally used for those requirements which specify the purchas ing of 

equipment or the obtaining of contracts to perform work on the physical plant 

structure of the facility. The sixty day time period woul d allow time for the 

adminiscr~tor to obtain hids, to enter into contracts ~nd , if necessary , also to 
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contact or seek the approval of the facility ' s board of directors for any sort 

of major repairs. Again, the Department feels that the sixty day ·time period would 

prov~de a reasonable amount of time to the administrator to make the necessary 

·contacts and arrangements to obtain either the equipment or to make the arrangements 

for outside individuals to come in and to complete the work in the facility. Again, 

the administrator could request an extension of time if compliance could not be 

attained within sixty days. 

It should be emphasized that the administrators of nursing homes are aware of the 

requirements that are contained in the existing licensing rules. Since the 

administrators have notice cf the requirements that are expected of them, the 

abi l ity of the administrator to operate the facility in compliance with these 

minimum standards at all t~~es is to be considered the standard by which their 

operation is to be measured. However, the Department does indeed realize that it 

cannot be expected that the facility is continually operated in total compliance 

with the rules. However , the Department feels that when noncompliance with the 

rules is demons t rated by Department surveyors, it is incumbent upon the nursing 

home to immediately take the steps that will bring that facility into compliance 

with the provisions of the licensin~ rules . The 14 day, 30 day and 60 day time 

periods should allow sufficient time for the administrator to take the necessary 

steps to attain compliance and when coupled with the requirement that the facilities 

are expected to be operated at the minimum level at a11· times, these time periods 

do not put an undue burden upon the administrator of the facility. However. by 

developing a mechanism to request an extension of time based upon the examination 

of the efforts of the administrator, the Department has also recognized situations 

where compliance ~av not be attained within the period of time and has allowed the 

administrator to re~uest extensions for good cause. 
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PUJ:Slh"lllt to Mi11:1 . 51:ilt·. § 15 . . 042-l (l.'.)76), t he peti ti one r 

lfoitc Pc1rk ilursi11q Home hus appcalccl from a decision by 

respondcn ts Dr . \•/arrcn La wson , Commis:.ioncr of !!cul th , a nd the 

Minnesota Depurtment of Health in an a<Jministrati,:e contested 
majcn: 

case proceeding . The petitioner has presented two/issues for 

the Court ' s consideration regarding the decision of the 

rcsponden ts: (1) whether the decision oi respondents upholding 

the assessment against the petitioner fo r violation of respondents ' 

corr ection order was supported by substantial evidence, or (2) 

if the firs t issue is answered affi~matively, whether respondents ' 

decision to impose a $250.00 fine is an error of law. 

In discussing the fi rst issue raised by the petitioner , 

the Court must determine whether the decision below upholding 

the assessment against the petitioner was supported by substantial 

evidence . Since the Court's scope of review of the facts in this 

case io a relatively narrow one , the Court is compelled to 

accept the decioion of the respondents if there is "such 

relevant evidence as a reasonable mind might accept as adequate 

1.'.o support a conclusion . " Minneapolis Van and Iva r e house Company 

v . St. Paul Terminal \•larehouse Company,, 288 Minn . L94, 180 NW2d 

175, 178 (1970) . This Court cannot, within its n~rrow scope of 

review, substitut,-! its judgment for thilt of the respondents 1~hen 

their decision i s aupported by substantial evidence . 

'l'he Court is satisfied f. com its review of the fact s that 

the substantial weight of the. evidence supports the respondents ' 

finding that the petitioner did not substantially comply with 

the respondents' correction order r ec;uirinq the reco rdat ion of 

rr.onthl y weights . S ince., tlv:! e vidence ~'lf'rurL~ the fin~ii n') t hc1t 

petiLioner did nol frnb;tanti.a ll.y co!11piy , it is not n1".'-!Ss.:,r:,> r.,r 

this Co urt to i:r,ach t he issue posed by the p~tit.ioncr as to 

rul·t.hcn"r,i·'-' , ~he Conr t docs not 

-1-
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l,clil!vc ti:at !}ct·iti.,,uc·::' s cL:1:.r.1 o f ii:r. 1;00,1 fai.th at:tt?n:pt 

Le curply L~ u viable defence iu t~e ebscntc of a fir~ i n& of 

subst.:int ial cor~pJ.ianc0 . 

r,elativc! to t.:he isst1c of 11h~thc,r t hen• ~-1as r;ub:it,mti:11 

l:Vidcnce to Sl1pport a fir.<linr, that t here w,~s a violation of th<> 

correction orde r, t he petitioner claims that it was er.ti tled to 

prc i.;enc or.al arcuments di!iputi11g the fiuding of a violation by 

Lhc hearinu examiner before :he boar<l of heult:h . The Court 

finds no mer it co this contenti~,. The recitioner had u full 

oppor tunity to present evidence and cross- exa~ine t he board 's 

witnesses at the hearing. Moreover, the peti.t!.on~r had the 

oppor tunity to present 0ral ar.cl wr itt en arr,uments t o the hearing 

examiner , as ~ell .:s wr itten ::rgurnent he fore t he heard . The 

pct ~tioner hes cited no authority for the proposition chat it is 

enti t li=.id to or .:il a r gument before the board a fter i t a lreac\y has 

had the opportunity to fully presen t its pos ition in wr itten form 

before the board and in both written and oral form before the 

hearing examiner. 

Nor is there any merit to t he petitioner' s claim t hat ~lD 48 (b) 

¼as unreasonable per se or unreasonabl e as it was appl i ed to the 

pe titioner. The Cour t believes t ha t t he rule requiring t he 

r ecordation of nur!>ing home. patients ' weights is r easonable on 

i ts face. Fttrthermore, the Court docs 1~ot believe tha t the 

order was unrcas0~ably applied in this case , Khere ther e was 

sufficient P.'Ji dcnce to support the f:in<li.ng thilt i:;cLiti oncr lta<l not 

subs t antia lly complied with the requirements of that or de r . 

The second, and more difficult, rnnjor issue is whether the 

rccpondents' decis i on to i ~posu a $250.00 fine is an error of 

11:iw . The nnrr ow quelltion pr esented by Ll:c pc titi.onc r befor e this 

COltr t is whether the responc!ent:s correctly i.ntcrprctctl ard 

ilPP lied the rules and la .. · wi Lh res rec L to t he fine . !!inn. S ra L. 

§ lM1. C,53 , su~d. 6 (Supp. 1975) pro,·ic!cs in relcvaPt part ::hat 

" lll hc hoard or ll~11 J.tlt !ihull pr.0r1u] ~;.LP hy 1 .. :l<! .:in<' rnc1°1~ti011 

a ::chcut1 l1. of fin,•i; :,pplic.,:,bl c for. cnch type of tmco,Tect <·,: 

.. '- . :~c· :• 
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(b) ii $250 pen,1. J V:,' .:icsc-~:~;r,c•nt 1•: .i.J l Im i:o :;ucd under 
the ;, r ovi~; .i ons of ~li.nn . Stil l. n .1 -1~ . 6_$1, st;bJ. 6 
(l'J 7,l) fo r no1H.:on,plit,nc.;e wi Lh cc rc~ctiuJ, o rde rs 
rel,,tin9 to (i-lltD ·lB (bl J. 

The Court accc,, ts tlw argument of t he t·c s!)onde·nts t hat 

Recording to th~ literal wording of thia rule the he.:iring 

e xaminer and the respondents do not have discre tion in .:issessing 

the amount of the fine . Minn . Stat . § 114 . 653, subd . 8 , requi res 

that the hearing examiner impose a·penalty "as determined by 

the board in accordance with subdivision 6 (of § 144,653) , " 

Ther efore , the he«ri. ng e:,<1mi ner must impose a fine which is 

·consistent with the boa rd of health's schedule of f i nes referred 

to in § 144 . 653, subd . 6 . Since the app licable fine , MHD 57 (b), 

is mandatory, the hearing examine r does not have discretionary 

authority to modi fy t he fine as designated in the board ' s schedule 

of fines , According to this interpretation of the rule, it 

_fol lows tha t any modification of the designated fine would have 

been beyond the scope of the hearing examiner's authority . 

Even a ssuming a r guendo t hat the hearing examiner could 

modify the fine, t he Court believes that Minn . Stat . § 14 4 . 653, 

subd . 8 does not bes tow final decis i on making power upon the 

hearing examiner wi th regard to the assessment of a fine . Minn. 

Stat. § 144.653, subd . 8, ~tates in relevant part : 

Upon determining that the license of a fac il ity re~uircd 
to be licensed under sections 144 . 50 to 144 . 58 has not 
corrected t he deficiency specified in the correction 
order, the hearing officer shall impose a penal ty as 
determined by the board in accordance with subdivision 
6 . The hearing and revi ew thereof shall be in 
ac£_~rda_nce i:n:ti, the relevant provTsT6nsofthe 
admi nistrative procedures act . 

(Emphasis added .) 

The relevant provision of the Ad~inistru t ive Procedure Act 

that c0n trols in the instant case is :-:inn . Stat . § 15.052, 

subd . 3, (Supµ . 1975) . 'l'hat section of the AP/'. provides tha t 

the heori ng examine1·'s c1uti,:,s i.11clude :..he mai,;ing of a rr.porl 

"stating his fjndings of fiict «nd hjs conclus io1~s an<l 

r0-:01ntl~()i1d.J.Lic~11s . 11 Ti1 ,:-- rc fOL(~ , f°' XC8J)L in I.!~•-~ r~•.,; CC:!~("S t1()te;d 
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by !:he r:~st,0:1,.L:n1·s , the nqcncy, :1ol·. the '10,,ring 0 :-: ,1~•incr , h,1s 

the ilUl:hor Lty to r.c-nclci: a finul clccision of l:hc maltcr b.:ii;e d in 

t-rnrt u,,cn the hearing examiner ' s finclin<JS , con(.·llmi ons and 

r~comme nclati ons . :-!inn . Sta t . § 15 . 0421 (S1Jpp . )91'.i) . Moreover, 

it is th·e agl:ncy which is vested ,,,i. l:h the po1-;cr to interpret its 

o,m reguli!tions and guidelines . Jct s,~ rvices , I nc . v . 1-loffma!]_, 

420 r' . Supp . 1300 (M . D. Fla. 1976) ; Vonas1~k v . Hirsch and 

Stevens , Inc . , 65 Wis . 2d 1 , 221 NW2d 815 (1974) . Thus, if the 

hearing examiner misinterprets a rule or regulation of the 

. agency, -the agency has the authority to render its decision 

consistent with its own interpretat~on of a particular rule . 

However, accepting the respondents ' interpretation 

of the law a s compelling~ non - discretionary fine , the Court cannot 

help but question whether the application of the rule requiring 

a set fine is violative of the constitutional principles of due 

process . While the petitioner did not directly attack the 

constitutional va l idity of MHD 57(b) , the petitioner , by 

reference to R~vervicw Nu r sing Home v. Minnesota State 13oard of 

Health , Hennepin County District Court File No . 711,145 (January 

23 , 1976) and Cedar Pines Nur sing Home v . Minnesota State 13oard 

of Ilea.1th , Hennepin County District Court File No . 719,108 

(November 18, 1977), does raise the question as to whether 

constitutional principles of due process require that substantial 

compliance and the good f a ith efforts of a facility to comply with 

a correc tion order be taken into account in the determination of a 

fine . The Court appreciates the fact that the Riverview and 

Ceda r Pines cases invol ve a statute which is worded differ ently 

from the applicable r ule in this c.:ise . lloweve r , . the fact that 

L~e i~ntant 1·11 le contains non-discre tionary l ang uage does not excuse 

t ll \s Court Crom i.ts obli.gation to c :<.::iminc :.h•.: i:uJ.1) in l.ic;ht 0[ 

congt.ituti<)nal pt"i nciples of due p rocess . It is s.ignificant 

that U1c d,'cisions .i.n Rivei:vic•,_, ,md Ced:1r Pines \vent: b0yo,, d 

-4 -
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!:C' JU i t: 1..' cJ by due p1·or;c ss . In both cases , th6 Court he ld that good 

faj U 1 i.n1~e11t to comply a m.l substantial comµliance 1,·it'1 t he 

con·ectj on ord~r were to be co11siden)d in ussessi n,; the f i ne to 

be imposc:d . 

If the petitioner contends tha t constitutional 

princip les of due process r equire the consirleration ·of good faith 

and substantia l compliance in assessing a fine , the constitutional 

validity of /.!HD 57(b) is necessarily drawn into question . Since 

this issue was not di r ectly addressed by either of the parties , 

but only i ndirectly by t he petitioner, the Court will grant l eave 

to t he parties to submit furthe r memoranda iegarding this crucial 

issue . 

· The par ties may have until Wednesday , December 28 , 

1977 , to submi t to the Court memorandums on the constitutional 

question . The Court will be free at any time aftP. r tha t date 

for further appearances consisten t with any of the issue~ in this 

Cil ,3~ . 

J . G. L. 
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ST/\'!'E OF !HNNESO'I',\ 

COUNTY OF HEtl1lEP 1N 

,.. ..... 
- !V - • ·-, 

0 ,4.DPENDIX G-2 

OISTIUC'l' COURT 

FOUHTI! JUDICIAL D[STRICT 

''··' 
1-/nitc P.-it:k Nur:;ing llomc , 

Pctition9.r, 

-Jr r. .,- '.i- -) I I,., t : U'] 
) 

) Fi le No . 731,359 
) 

rm::EIVtt) 

ri::3 o 1 1978 
, •.~ l . I I ' ,,.., , , i)ffl:,a : ).;·,:.::; : i;,; :Jil 

) OROEI\ I\ND ME~10RI\NUUi-1 .. , •.•. Orr,..-''""·'··, -vs-

Minncsotil 0(:partmcnt of 
He alth und Dr. Warren Lawso n, 
Commissioner of l!eal th, 

Responde nts. 

) 
) 
) 
) 
) 
) 
) 

The above-entitled matter came on for hearing 

before the Honorable Jonathan Lebedo~f, one of the Judges of the 

above-named Court, on August 26, 1977, pursuant to an Order of 

the Hennepin County Distric~ Court Administration for hearing 

during the week of August 22, 1977. 

Kathryn E . Baerwald appear ed on behalf of the 

Petitioner; John A. Brcviu appeared on behalf of the Respondent. 

The Court continued the matter for oral argu­

ment on November 15, 1977 , with John M. Broeker appearing on 

behalf of Petitioner and Mr. Breviu again appearing on behalf of 

Respondent. 

The Court having heard the arguments of counsel 

and upon all the files and records herein, 

IT IS HEREBY ORDERED : 

1. That Petitioner's motion for an order 

reve rsing the order of the Minnesota Department of Health and 

Dr. 1-larrcn Lawson, Commissioner of Health or, in the alternative, 

r educing the amount of the as~essment to $50.00 is in all things 

denied. 

2. Let the at tachcd Memor .:indurn be made a p.:i rt 

of th.is Onlcr. 

13\' 'l'IIE COUR'l': 

,-0-z__ 
OnilUlc1n- l,cbcdo(L __ _ 

~udqc of Di~trict Court 
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The p resent cas e involves a n a ppen l brought by Petitioner 

h"ai t<.: Pa r !; N11ri;i.11g l!omc r ror.i il ll ,n!mi. n i.:;t L·,1tivc cicci:;ion b:; the 

Rc !- po :1de nt s , the Mi nne:;ot<1 n~par tmcnt o f He al th ,1nd Dr . l·lar r e n 

L .:i·.-:~;0 11. Th e f ucU; s u rro und.i nc; the instant m<1t ter have been 

mo::-e f ully discus,;cd in t his Court' s Or.ckr .1 nd i-:cmorandum of 

Novc:::.bcr 30, 1977. As part of the Court 's Order and Memoranclum 

of No \·cmber 30, 1977, this Court found that . the responde nts' 

conclusion that the pe titioner had not substa ntially complied 

with a Department of Health correction order relating to Mi nn. 

Rule :-1HD 48 (bl was supported by substantial evidence in the re­

cord. However, at that time, the Court reserved ruling on 

petitioner ' s request for an order reversing the decision of the 

respondents, or in t'he a l ternative, reducing the assessed fine 

of $250.00 to $50.00 until the parties had submitted brie fs re­

garding the constitutionality of Minn. Rule MHD 57(b). 

Minn . Rule I-IHD 57(b) is one portion of a . schedule of f ines 

promulgated under Minn. Stat.§ 144.653, subd. 8 (Supp. 1975). 

The rule states: 

(bl A $250 penalty assessment wi ll be issued under 
the provisions of Minn. Stat. § 144.653, s ubd. G (1974) 
for noncompliance with correc t i on orders ~ela t ing to 
[MHD 48 (bl]. 

(Emphasis added . ) 

In accepting the respondents' position that the rule 

requires a mandatory fine of $250.00 to be assessed for each 

violation, this Court was concerne d whether the constitutional 

principles of due process req uired t he consideration of good 

faith and substantial compliance in assessing the fine. Since 

the constitutionality of a mandatory assessme~t amount was only 

indi rectly raised by the petitioner, the Court granted lea ve to 

the parties to brief th i s iss ue . 

In revi ewing the brief s th.it were submitted by the part ies 

relevant to this iss ue, the Court is pers uaded tha t Mi nn. Ru le 

57 (bl, <1s part of a mand« tory schedule of fines promul r;atcd 

under s t atutory authority, i s consti t utional. /Is was poi n ted 

out by the res1,>onucnts , the pet it ioner bore a heavy burden i n 

A-'32. 
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by the Minnesota Supreme Cour.t i11 Dirr.kc v. fin!:c, 209 Minn. 29 , 

32, 295 N . I\'. 75, '/ 8 (1940): 

l::VCt"Y l . 1·.,; i~; [l t"C:Slli!lt;d to l>c: cow;LiLuLi'un., l in the· 

• first in~tance . An act will not be declared uncon­
stituti.on.il llnlcr;s its invaliclit~• appears clearl y or 
unless it i s shown bcrond a rcilSOn«bl<.: uol1l.>t that it 
viol ut cs some constit:u t ion.:il ,n:ov i:;ion. The- power 
of the collrt to declare il li.1w unconstit11tionc1l is 
to be exercised only when absolutely necessary in 
the pilrticulur case and then with qreat c_aution. 

Likewise, in State v Carlson, 291 Ninn . 368, 375, 192 

N.W.2d 421, 426 (1971), the Minne~ota Supreme Court stated: 

A law is not to be declared unconstitutional by 
the courts unless palpably ·so. The power of the 
court in this regard is to be exercised only when 
absolutely necessary, and then with extreme caution. 
Unless a law is unconstitutional beyond a reasonable 
doubt, it must be sustained. 

It is the opinion of the Court that the petitioner has not 

met its heavy burden of proof in showing that the predetermined 

schedule of administrative penalties is constitutionally in­

valid. Rather, the Court is persuaded that the assessment of 

a predetermined fine is a constitutionally permissible exercise 

of the State's police power in promoting public health objectives. 

It is significant that the implementation of mandatory predeter-

mined civil and criminal fines has been consistently unheld by 

the courts. Helvering v. Mitchell, 303 U.S. 391, 400 (1938); 

Lloyd Sabaudo Societa Anonima v. Elting, 287 U. S. 329 (1932); 

People of the City of Pontiac v . Courts, Mich I 257 

N.W.2d 101 (1977); Multi-Line Insurance Rating Bureau v. 

Commissioner of Insurance, 357 Mass. 19, 225 N. E.2d 787 (1970); 

Peo?le v Spence, 367 A.2d 983 (Del. 19~6); People v Hall, 396 

Mich 650, 242 N.W . 2d 377 (1976); State v. Fearick, 69 N.J . 32, 

350 A. 2d 277 (1976); State v. Walker, 307 Mint:- 105, 235 N.W.2d 

810 (1975). Moreover, as was observed by the respondents, the 

Minnesota Supreme Court on at least one occasion has indicntecl 

a preference for. m.:rnclntory predetermined ttclministrative pen,,ltics 

in order to m.:iintilin uniformity ancl avoid discrimination. St.:itc 

v. O~!_t!.th, M & N Ry. Co . , 207 Minn. 630, 292 N.W. 409 (1939). 

Since this Court has already found th.it substantial evidence 

in the reco rd supports the finding that the peti tioner had viula­

ted a Depa rtment of Health correction orJer, we cannot help but 

- 2. 
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conclud<: th<.Jt Llw llqx11:tml!n t of llr.,llth w;13 corrr.r.t in i ts 

i mpo~it i on of t h<' mi1nc!,1t0ry prcdetc:nni 11<'cl fi11 c of $250 . ll0 ,1:; 

l)ro viucu in ,•l.ifln . Rul,: i·il!D 57(b) . Undl!r tl1c [>i.c:; .::nt ticilcdul..: 

of f-incs, once there has bee n a finding of a l ack o f subs t.:inti.::il 

comµlianc<.: with th<:! r cCJui rc.r.en ts of ii correction order, t he 

Department of lleill t h has no d i scre tion i n determining the 

a mount of the assessment, but is bound to fol~ow and i m;,ose 

the p~.cdetermined assessmcmt provided for in Minn. Rule MHD 57. 

for the above r e asons and ~he reasons stated i n the Cou rt's 

Order and ~:emorandum of November 30, 1977, the petitioner's 

request for an order reversing the decision of the Minnesota 

Department of Health, or in the alternative, reducing the 

amount of the assessment, should be denied. 

-1-
. ., 



. ., ~· . ·' • 

. ---

I • ~ ~. • ' 
t· I • •- • • 
' I ~ • ~- . ~) 

Jr.u I I Ii ~ .i ,U! I BI 
STATE OF MINNESOT1r 

u;i'UU 
COU!'iTY OF JIENNEPINco1'.ri::: .. r~-o::;T!:lcT 

. :.irn ... ,1w11.H,.•.ron 

DISTRICT COURT 

-FOURTH JUDICIAL DISTRICT 

---- \ --------------------------------. --- -- ----------------------
./yicw~rcst Nursing Home, · 
~ District Courc File No. 758150, 

I • • 
y I 

• Midway Manor :-lursing Home, 
_(District Court File No. 7~8151, 

I 

Viewcrest Nursing Home, 
istrict Court Flle No. 758325, 

Midway ~fanor Nursing Home, 
istricc Court File No. 758707, 

Viewcrest Nursing Home , 
District Court File No. 759730, 

fnark Point Manor Nursing Home, 
l =istrict Court File No. 760216, 

Park Point Manor Nursing Home, 
District Court File No. 761979, 

St. Paul's Church Home, 
District Court File No. 771970 , · 

Pelican Lake Nursing Home, 
District Court File No. 771505, 

vs. 

Commissioner of Health of 
· the State of ?!innesota, 

Petitioners , 

Respondent. 

FINDINGS OF FACT, 
CONCLUSIO:•,S OF LAW , 
AND 
ORDER 

------------------------------------------~--------------------------
· This matter came before the undersigned, Acting Judie 

of District Court, pursuant to the p~titions of the above-ref~~enced 

·petitioners for review of various orders mad.e by respondent 

Minnesota Corr.missioner of Health (hereinafter "Commissioner"). 

These petitions were consolidated into this action by order of 

Eugene Minenko, Chief Jud8e of the District Court. 

Petitioners were represented by the firm of Broeker , 

Hartfeldt, Hed8es & Grant through ·~arbara J. Blumer and Steve M. 

l·1ihalchick. The Commissioner was represented by Attorney General 

Warren Spannaus, through John A. Brcviu and Wiliiam G. Miller, 

Special Assistant Attorneys General. 

' . 
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Upon all the files, records, proceedings, the briefs 

and arguments of counsel, and having been f~lly advised in the 

premises, the Court hereby makes the following: 

FINDINGS OF FACT 

I. 

All petitioners herein are nursing homes duly 

licensed by the Commissioner. 

II . 

Pursuant to Minn. Stat. §144.653 ~ ~- (1978). 

and Minn. Stat. §144A.Ol et seq. (1978), the Col!llllissioner has 

promulgated and does enforce a code of rules which set the 

standards under which nursing homes are required to operate. 

Minn . Rules MHD 44-67 (7 MCAR a§ 1.044-1.067) . 
.... . 

III. 

The Minnesota Office of Health Facility Complaint~ 

has been duly authorized to serve as agent of the Commissioner 

in the issuance of correction orders and assessments to health 

care facilities and was so authorized at all times relevant to 

this action . 

IV. 

This matter is before the Court as a consolidation. 

of nine separate petitions for judicial review of the issuance 

of penalty assessments by the Commissioner to each petitioner 

for violation of various rules governing the operation of nursing 

homes. 

V. 

Upon the initial determination by a repre~entative 

of the Commissioner that each ~etitioner had violated one or 

more of the above-referenced rules, a correction order or orders 

were issued to each petitioner informing it of the deficiencies · 

present and the provisions of the rule which were violated, 

providing s~ggested methods of correction, and setting time 

periods for the correction of the violation. · 

. . : . -2-
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VI. 

Each petitioner was reinspected .following the 

expiration of the time period given for compliance with the 

correction order. 

-VII. 

At the reinspection, each petition~r was found by 

the inspectors to remain in violation of the correction orders 
. I at issue. 

VIII. 

A notice of assessment was sent to each facility 

based upon each continued violation. The amount of the 

assessment was set as provided by Minn. Rule MHD 57 . 

IX . 

. Each petitioner avatled itself of the opport~nity 

to contest the issuance of the assessments at ari administrative 

· hearing before an independent examiner, pursuant to the Minnesota 

Administrative Procedure Act, Minn. Stat. §lhS.041-15.43.··_.-

-'· X. 
f'·. .•·. 

The recommendation of the hearing examiner, together 

:: with the entire record in each of the cases ai: issue herein, w~s 

'. presented to the Commissioner for final action. Upon review 

of the record in each of the cases at issue herein, the Commis.sioner 

upheld the issuance of the assessments and ordered payment. 

XI. 

All factual findings made by the Cotmnissioner as 

a part of the record of the consolidated matter herein are 

supported by substantial evidence. 

Court. 

CONCLUSI@S OF LAW 

.. 1. 

All petitioners herein are properly before this 

2 . 

Minn. Stat. 09144.653 and 144A.10, subd. 6 (1978), 

when read in ~6njunction with the entire statutory scheme for 

. '.;3 _ 
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the rcculat ion of nurs ing homes, provide sufficient standar ds 

to cont rol t he discretion of the Commissioner of Health, and . 

the delep,ation of rulemaking authority contained t herein is in 

all respects constitutional. 

3 • . 

· Minn. Stat. 03144.653 and 144A.10 properly delegate 
. . . 

to the Commissioner the authority to· set by rule the schedule 

of fines found in Minn. Rule MHD 57. 

4. 

The Office of Health Facility Complaints has the 

authority to issue assessments to nursing homes under the 

authority of .Minn. Stat. g~l44A.10 (1978). 

5. 

The Office of Health Facility Complaints has the 

authority to issue assessments to nursing homes as a ~uly 

authorized agent of the Commissioner of Health. 

6. 

The schedule of fines contained in Minn. Rule 

?:1}{D 57 was effective during all times. relevant to this action 

by virtue of the continuity provision of Minn. Stat. ·§144A.29, : 

subd. 1 (1978). 
: •:. 

7 • . , .­
··· · ..... 

Minn. Stat. lh44A.10, subd. 5 (1978) does not set 

a time limit during which reinspection must occur, but rather 

provides that no assessment shall be based upon a reinspectiori 

made before_ the expiration of the time period set for correctio_n 

of the violat~on or given in the correction order. _ . ·. , . 

. 8 ._. . •.. :· 

All reinspections herein were rnade within a ··, 

reasonable time from the expiration of the· time period .f~r 

correction set forth in each correction order , 

9. 

·The facts found by the Commissioner, and not 

challenged by ~ctitioner Midway Manor, es t ablish viol ation 

·. 4 • 
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by Midway Manor of the proviGions of Minn. RulcG ~ID 54 (a) (1) 

54(a)(3), 54(a)(2), 56(3) and 67(a)(l)(ff}. 

10. 

The facts found by the Commissi9ncr, and not . 

challengc~· by petitioner Viewcresc N~;sing Home, establish 

· . . violation by Viewcr esc of the provisions of Minn. Rules 

11HD 55(h) and 55(3). 

I 11. 

The issues of "substantial compliance ," "good 

faith efforts to comply" and the validity of a basically 

uniform schedule of fines, although raised by petitioners· in 

. their Petitions for Judicial Review, were neither briefed nor· 

argued by petitioners and are not properly before this Court . 

. ORDER 

' 

IT IS HEREBY ORDERED that the Orders, Assessments, 

Findings of Fact and Conclusions of Law made by the Minnesota 

Commissioner of Healtn relative to the above-entitled consolidated 

matter are in all 

o erta K. Levy 
Acting Judge of District 

' 
Dated this+day· of January, 1-981._. , 

.•·· . 

-5-
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MEMORANDU!·! . , • ' 

The above-consolidated matter~ involve the petitions 

of nine nursing homes for· judicial review of decisions rendered 

by the Minnesota Commiss~oner of Health (hereinafter "Commisl;ioner"). 

In each of the cases under consideration , a contested hearing 

was held and the Corranissioner imp~sed penalty assessments . for 

violation of rules governing the operation of nursing homes . . 

The Courd granted petitioners' motion to amend their petitions 

to raise the unconstitutionality of certain provisions of the 

applicable statute on improper delegation grounds at the hearing 

of this cause. 

-.Minn. · Stat. 015. 0425 (1°978) sets forth the scope 

of judici~l review of administrative decisions: 
. . 

15.0425 SCOPE OF JUDICIAL REVIEW. In any 
. proceeding for• judicial review by any 

court of decisions of any agency as defined 
in §15.0411, subd. 2 the court may affirm 

· the decision of the agency or remand the 
case for further proceedings; or it may 
reverse or modify the decision if the 
substantial riehts of the petitioners 
may have been prejudiced because the 
administrative finding, inferences; con­
clusions or decisions are: (a) in vio­
lation of constitutional provisions; 
or (b) in excess of the statutory authority 
or jurisdiction of the agency; or (c) made 
upon unlawful procedures; or (d) affect ed . 
by other error of law; or (e) unsupported 
by substantial evidence in view of the entire 

·record as submitted; or (f) arbitrary or 
capricious. ·· 

. . It is well established th:it the reviewing court is 

to accord considerable deference to an agency decision when 

it is supported by substantial evidence. See e.g . Murphy Motor 

Freight, 307 Minn. 444, 339 N.W. 2d 926 (1976); Gibson v. Civil 

Services Board, 285 .Minn. 123, 171 N.W.2d 712 (1969). Deference 

to agency findings is based upon the agency's unique knowledge 

of and expertise in the regulated field. St. Paul Area Chamber 

of Cor:imerce v. Minnesota Public Service Commission, 251 N.W.2d 

_350 (Minn. 1977). If supported by substantial evidence, the 

reviewing court is . to uphold an agency determination although 

- 6-
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it may have reached a different decision. Reserve l-l inini:; Co. v. 
' Her~s t , 256 N.W.2d 808 (Minn. 1977); Vicker v. Starkey, 265 Minn. 

464,\ 122 N.W.2d 169 (1963) . 

. _The Court rejects petitioners' a_rgurnent t hat a 

standard of review other than the substantial evidence test 

. should be applied by this Court. However, having reviewed I . . 
all files and records herein, the Court i s convinced that under 

any standard, the Commissioner's findings and conclusions in 

each of the cases herein are correct and shoul d be in a~l respects 

affirmed. 

Insofar as the common issues of law are concerned, 

petitioners challenge the Commiss i oner's penalty assessments 

in each case on essentially four grounds: (1)' that the Office 

of Health Facility Complaints has · no authority to issue . 

assessments; (2) that the Commissioner has no present authority 

to impose the assessments in question; (3) that the assessments 

must be dismissed due to the failure to make timely reinspections 

as required by Hinn. Stat. §144A.10 subd. 5; and ·(4) that Hinn. 

Stat. 3144.653 subd. 6 and Minn . Stat. §144A.10 subd. 6 are 

unconstitutional due to the absence of criteria or standards 

to control agency discretion. 

The Court is unpersuaded by petitioners ' contention 

that the Office of Health Facility Complaints (hereinafter 

"OHFC") lacks the requisite authority to issue the challenged 

assessments. Minn. Stat. 144A. 10 subd. 4 and 5 .(1978) allows 

the Commissioner to authorize a representative to issue correction 

orders, to conduct reinspections , and i f the facility has not 

complied with the correction .?rders, to issue a ·notice of 

assessment . There is no legis l ative restriction on. the authority 

of the Commissioner to designate the representative· of his choice 

to carry out the duties set forth in Minn. Stat. Bl44A.10. By 

reviewing and upholding the assessments imposed by the OHFc; the 

Commissioner has clearly recognized it as his representative . 

. - 7-
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Secondly , petitioners argue that because no schedule 

of fines has been adopted by the Corranissioner as mandated under 

Minn. Stat. §144A.10 subd. 6 (1978), the Commissioner has no 

authority to ·issue penal ty assessments. The subject statute 

provides: 

(Emphasis added). 

A nursing home which is issued a notice of 
noncompliance with a correction order shall 
be assessed a civil fine in accordance with 
a schedule of fines promulgated oy rule 
of the cor.:nissioner of health . The fine 
shall be assessed for each da·, ·~e facility 
remains in noncompliance and ·:· ·: 1 a notice 
of correction is received by L . . _ com.'llissioner 
of health in accordance with s~idivision 7. 
No fine may exceed $350 per day of non­
compliance. 

The Court finds the argument of petitioners 

_unpersuasive. The existing schedule of fines found in Minn . 

Rule HHD 57 was promulgated in 1975 pursuant to the authority 

of Minn. · scat. 0144.653 subd. 6 (1974, as amended in 1975). 

By virtue of the continuity provision contained in Minn. Stat : 

Sl44A.29 subd. l (1978), the rule clearly remains effective 

.~nd is dispositive of the issue. Minn. Stat. §144A.29 ·subd. 1 · 

provides: 

The provisions of any rule affecting nursing · 
homes ... heretofore promulgated in accordance 
with chapter 144 ... shall remain effective 
with respect to nursing homes . .. until re­
pealed, ~edified or superceded by a rule 

. · promulgated in accordance with Laws 1976, 
chapter 173 . 

Although arguably, the Commissioner may be criticized for 

failing to expeditiously p~omulgate rules in accordance with 

Minn . Stat·. §144.10 subd . . 6, the Corranission~r's absence of 

diligence ·does not yitiate the . schedule of fines contained 

in MHD 57. 

P~titioner's third argument is that the failure to 

make timely reinspections requires dismissal of the challenged 

assessments. The reinspec t ions in the cases herein involved 

occurred three to five months after the period allowed for 
. . ·-s-
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correction had expired. Minn . Stat. §144A.10 subd. 5 (1978) 

provides in· part: 

A nursing home issued a correction order 
under this section shall be reins pected 
at the end of the period allowed for 
correction. The reinspect ion may be 
made in conjunction with the next annual 
inspection or any other scheduled inspection. 

By Minn. L~w 1977 ch. 326 §5, the legislature amended the 

statute by adding the last sentence. · The amendment allows 

a measure of flexibility and specifically permits the agency 

to choose when the· reinspection will occur. Hence, petitioners 

· are not entitled to dismissal of the subject asse~sment on 

timeliness grounds.· 

Petitioners' final argument is that Minn. Stat. 

8144.653 subd. 6 (1976) and Minn. Stat . 6144A.10 subd. 6 (1978) 

are unconstitutional because th7· subjec.t provisions allow the · 

Commissioner to adopt rules fixing the amount ·of penalty 

assessment for violation of a nursing home rule without sufficient 

standards to control or guide administrative discretion. Those 

provisions provide: 

If upon reinspection it is found that· the 
licensee of a facility required to be 

· licensed under the provisions of sections 
144.50 to 144.58 has not corrected defi­
ciencies specified in the correction order, 
a notice of noncompliance with a correction 
order shall be issued stating all deficien­
cies not corrected. Unless a hearing is 
requested under subdivision 8, the licensee 
shall forfeit to the state within 15 days 
after receipt by him of such notice of 
noncompliance with a correction order up to 
$1,000 for each deficiency not corrected. 

· For each subsequent reinspection, the 
licensee may be fined an additional amount 
for each deficiency which has not been 
corrected. All forfeitures shall be paid 
into the seneral fund. The commissioner of 
health shall promulgate by rule and regula·­
t ion a schedule of fines applicable for 
each type of uncorrected deficiency. 
Minn. Stat . 0144.653 subd. 6. . 

A nursing home with is issued a notice of 
noncompliance with a correction order shall 
be assessed a civil fine in accordance with 
a schedule of fines promulgated by rule of 
the coll'missioner of health. The fine shall 

- 9-

A-4l 



... 

.. 
.. . . 
:! 

;•·· ,. ,. .. 

be assessed for ench <lay the facility re­
mains in noncompliance and until a notice 
of correction is received -by the commissioner 
of health in accordance with .Gubdivision 7. 
No fine for a specific violation may exceed 

. $250 per day of noncompliance. Minn. Stat. 
Sl44A.10. 

Minnesota has permitted a broad delegation of 

· discretionary authority to administrative officers. City of. 

Minneapolis v. Krebes, 303 Minn. 219, 266 N.W.2d 615 (1975). 

If a law relates to the administration of a regulation which 

is necessary for the 9rotection of the general health, safety 

. ·and welfare and if ·it .is impracticable to define a comprehensive 

rule , the lack of a specific, express standard in the legislation 

will not render the law unconstitutional. Anderson v. Commissioner 

of Highways, 267 Minn. 308, 126 N.W . 2d 77~ (1964). It simply 

would no~ be practical for the legislature to anticipate the 

numerous possible violations for _which a ~orrection order may 

issue. $etting forth a maximum fine and allowing the Commissioner 

to apply his expertise in promulgating a specific schedule of 

fines is sufficient for constitutional purposes. The cha~lenged 

f1tatutes confer upon the Commissioner the power to fashion a 

reasonable schedule of fines for the violation of specific 

nursing home rules. See Lee v. Delmont, 228 Minn. 101 , 36 N.W ; 

2d 530 (1949). 

For the foregoing reasons, the challenged assessments 

are in all res~ects affirmed. 

R.K.L . 
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