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MINNESOTA OCCUPATIONAL SAFETY AND HEALTH REVIEW BOARD 

ST/\TEMENT Of ~IP.ED AND REASONAGLENESS 

General Change~ 

GENER/\L PROVISIONS 

s Mc/\n § 1. 12so 

The number s ystem is chanr;ec! to conform with the MCAR system , making 
il easie r· to locale ltH: 1·1lll':.; of U1e Hcv i ew 1Joc.11 ·d . 

It i s desirable to add citations to part.icular Minnesota statute 
sections in t ll <; /kl Lo f'~il i I i lalv Liiv 1·~•:.;e:11·cl1c 1· 1

:;; task . 

The word " µet·.iotl " .is c l1 ;..1111 1;L'U Lu "dale " to be consistent with 8 
MCAR § 1. 7280 wh ich de:als wil l1 cin employer ' s 1·ir;hl to petiU.on [01· 

modification of an abatement 11 date . 11 In li8ht of statutory chane;es 
in terminology , this cha11gc i~ r·co.sonable . 

Specific Rule Changes 

A. Definitions (pp . 1-?) 

2 . The word 11 Commissio11 11 is changed to "Board " to conform to 
the change which occurred in o 1975 amendment to the Act . 
(Minn . Stat . §182 . G'::>1(3)) . (p . 1 ) 

3 . The word "chairperson " replaces "chairman " to a void sex 
discrimi11atio!I . (p . l) 

11 . The word "Clerk " .i:.; c l1a11gcd to " Exec utive Secre t ary " for 
clarity :rnd appropri.'.ltcncss of title . " Executive Scc1~etary 11 

is the term used by U1C' Fecif'rn l Rev iew r.omm i ss i o n c1 t 29 
C. l .. . Ii . !32200 . I (Li) . l.-u, · UH: µur ·posc or this Act , the Execu -
ti ve Secretary rcf'0 1~ :..; to Lhc Exe:cutive Secretary of the 
Mi nnesota Occupational Safety and Health Re view Boar d and is 
the ad111ir1istrativc c011LacL person for the 13oard . (p . 'I) 

5 . Minn . Stat . §14 . ~U ( 1982) now provides that Hearing Examiners 
be assiEned by the cl1ief hearing examiner of the Office of 
Administrative Hearings . The change i n the Revi ew Boar d 
rules is necessary since the Chairperson of the Review 
Board no Jonr;cr :1:;si1'.ns llc;:iring Examiners . (p . 1) 

6 . The term "affected employee" is changed to mean one who , 
in the scope or his 01nployme11L , is exposed to hazards . 
Recent cases hold that an emp l oyee need not actually be 
e xposed to a hazard Lo be affected . If an employee i s , 
will be , or has be0n in " zones of danp:er " du r ing the course 
or his du Lies , tie i:;; con::; id er-e ct a r f e ct e d . See Sec . of 
Labor v . Gil l es&_ Cottin[~, Inc . , 1975 - 76 CCH , OSHD para . 
20 , 448 (Rev . Comm . 19'/6) , Sec . of Labor v . J . R. Simplot Co . , 

This document is made available electronically by the Minnesota Legislative Reference Library as part of an 
ongoing digital archiving project. http://www.leg.state.mn.us/lrl/sonar/sonar.asp 



- - 2 - -
1978- 79 CCH, OSHD p;i t'a. 23 , oi,o (Rev . Comm . 1979) , c:ind the 
Minnesota 0cc u µa Llo11al Sa f"12ty am! lleal tl1 Hcv iew Board in 
Commjssioner v . ~t.-rndard Stor·ar;,' fbttcry , [)ocket No . 1057 , 
filed February 18, 1981. (p . 1) 

7 . " /\uthori7.cd (~mploy,,,, t'cqw0s0ntativc 11 is cxp;lnded to entitle' 
non - unio11 employees lhe snme right to representation as 
union employees . ( p . I) 

8 . " Representative " is expanded to show that a representative 
rnay , or may not , I)(• hy l q~al cor,nsc'l . ( p . 1) 

14 , 15 , & 16 . The words 11 p.:.irty 1
11 " intervenor , 11 and " person " are used 

throuehout the board rules . To provide cla rity and consis 
tency in the interpretation of the rules , it is necessary 
to define these terms . The definitions provided are in 
accordance with the Office or Administrative Hearings ' r ules . 
( p . 2) 

B . Scope of Rules (p . 2) 

The Office: of Administr:-itivf' lf0;1ri1ws i s required 11nder Minn . 
Stat . §14 . 48 to hear all agency contested cases , and it has 
promuleatcd its own scL or rules to use while presiding o ver 
these hearings . Thus , it is necessary to incorporate those 
rules by reference .it1Lo Ll1e board rules . 

For the same reason , MOSII 253 and 254 are obsolete and are stricken 
from these rules . 

C. Construction of Terms (p . 2) 

This section is now covered in Minn . Stat . § 182 . 664 . It is 
reasonable to strike it from the rules to eliminate repetition . 

D. Computation of Time (p . 2) 

This section is now covered i11 Mi.nn . Stat . .§182 . 664 . It is 
reasonable to strike it from the rules to eliminate repetition . 

C. Extensions of Time (p . 3) 

The thrce - do.y - in - advar1c,' lirnj tatjo11 is o.ppropriate to a void 
surprise and/or prejudice . It al l ows for a time extension to 
be grant,cd or d e ni ed bcCorc the original due date . 

E . Service and Notice (pp . 3 - 8) 

It is desirable to reorder , and add a clearer numbering system 
to the service requirements to clarify for the employer and 
employee ( rcprescnlcd ~rncl urweprescntcd) what, procerlu r P.s each 
is responsible for r0~~rdin~ service of notice and certification . 
(pp . 3 - 8) 

E . 4 . - (p . 5) It is desirable to change th e word " proof" to 
"certification 11 since this accurately reflects the title of the 
r c:ri11i r nd cloc11rn011t . 
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E. 5 . , E . 6 . - (p . 6) To ;-iccount for employers h;:iving remote 
locations for posting and/or serving , it is desirable to extend 
the period for pos lit 11:, ;..i11<.l/L)r sei·ving from two days to five days . 
This additional time is re:1sonabl0 to allow :rn employer ;:idequate 
tirne to post and/or scr·ve no Lice on affected employees . 

E. 7 . - (p . 6) Since all cases are initially heard by the Office 
or /\d111ini:..;LraLivL: llta1·i11g!; (Mi!ln . :.5tal. §J'-+.50), it is necessary 
to strike the words '' b0 ro1'c the Occu pn tiona 1 Safety and Heal th 
Review Commission '' from this rule . This is a reasonable method 
or acriivvi_r11•; c.,0111plj:u1<L' wiLl1 :__iL ~tlc law . 

E. 7 . - (p . 5) Since the Rev i ew Board may change location at some 
future date , it is n{'ccssary to add the phrase "or any other add 
ress that the Revjew Bonrd has . " 

E. 7 . - (p . G) According to Minn . Stat . §175.001, the new title 
is Commissioner of Labor and Industry . Thus, it is necessary 
to add the words "and lndustry " to this rule to achieve compliance 
with State law . 

E. 9 . - (p . 7) The addition of this rule requiring certification 
by the employe r of completion of the posting requirement i n 
paragraph E. 7 is necessary as an incentive for employers t o 
inform affected non - union employees . This requirement is reason
able s i nce it is easy to comply with , and it places a small 
burden 011 lhc employer· to fulfill an important responsibi l ity . 

E . 12 . - (p . '() The certification requirement, applying to affected 
union employees , .is ~1udccl here fot · the same reasons stated above 
in F:. 9 . 

E. 74 . o.nd r. . 16 . - (17p . 7 - ,rl) This certification is necessa r~y as 
an a dded incentive to the employer to fulfill the requirement 
of service of the notice of hearing requirement of paragraphs 
E. 13 and E . 15 , and to prove to the Board that affected employees 
have been notified . IL is a reasonable request since it places 
only a small added burden on the employer . 

E . 15 . - (p . 8) The addition of the words "if any 11 is necessary 
t o accomodate the situalion when the employee has no au thori zed 
re presentative . 

E . 27 . - (p . 9) Since settlement is allowed under 8 MCAR §1 . 7254 
of these rules , it is necessary to add a provision setting forth 
the requirements for service of the settlement agreement . The 
provisions supplied arr in accordance with 29 C. F . R. §2200 . 100 
of the Federal Hules aud are t h us a r easonable way to accompl i sh 
this need . 

F . Filing (pp . 9 -1 0) 

Since the Chairperson of the Review Board is not a full - time 
position , and since he docs not maintain a permanent office , it 
is desirable to change the provision by requiring the filing of 
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papers with th e Executi ve Secretary . The Executi ve Sec r eta1·y 
is the Board 1 s administrat ive contact person, is a full-time 
position , and maintains a permanent office . Thus , it is reason 
abl e to r equi r e papers to be fil ed with this person . ( p . 9) . 

The new e xception to filing papers after the case has been assigned 
to a hearing officer is necessa ry to assu r e compliance to the 
certification require mc11Ls in parag raphs E . 14 and E . 16 . Since 
the Revie~,, Board i s the ;iuthority maki ng sure the certification 
r equi r e ments are met , it is r easonable t o r equire filing of 
:.wc h ce r· Llfica L.i.011::; wi_L11 Ll1 e Bo;_u·d ' s t:xecu Liv e Sec r etary . (p . 9) 

l'/\H'fll•::; /\N il ll~:l1 lil-::_jl~N'J'/\TlVL::.S 

A. Part y Status (pp .1 0 - 11) 

1. Since 8 MCAR §1 . 7250 I\ . 14 defines 11 party " to include interve
nors , it is necessa ry to combine party status and intervention 
to be consistent wiLh Lhis definition . To accomplish t hi s 
clarification , i t is r easonable to include the provisions 
for interven tion since a n intervenor at t ai ns party status . 
Thus , Part a o f e MC/\R §1 . 725 1 becomes redundant and should be 
deleted . (p . 10) 

The formalized notice requi1~eme nts f o r becoming a party are 
necessary and r easonable t o g ive the hearing examiner ample 
time to o r ganize t he he aring . Also , it g ives all part ies 
ample not i ce of who will be their ad versaries . {p . 10) 

2 . In J.cco1 ·dancc wiLll Mi 1111 . SLaL . § 182 . 60 1 (3) a nd ~linn . StaL . 
§1 82 . 664 ( J ) , it is necess 8ry to broaden the em ploye r ' s 
ability to elect parLy status so as to be equal with t he 
c 111pl oyc<' ' 8 abili ty I n co 11LL•~;l . (p . 10) 

PLEADTNG AND MOTIONS 

A. Form (pp . 11 - 12) 

1 . To have th e parties identify clea r ly all documents for the 
case , i L is ne ccssa r·y for them to include th e Board 1 s and th e 
Hearing Examine r 1 s docket numbers . This will achi ev e the 
goal of proper processing of do cuments and will assure that 
the parties r ece ive prope r copies . 

B. Caption : Titles of Cases (pp . 12-1 3) 

3 . This addition is a n app r opriate change since it illustrates 
cases handled , ,rnd i l ::; hows th e correc t wa y t o title cases . 
Also , it places no e xtra burden on the filing party . 
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5 . Since the Executive Secretary assigns docket numbers , it i s 

necessary to have the rule reflect that practice . 

C. Notice o f Con t est (p . 13) 

In order to ha ve hazards abated in a speedy fashion and to run 
the judicial process efficiently and quickly , the rule is changed 
from allowing the commissioner 30 days in which to transmit the 
notice o f contest to th~ Board to a 7- day period . Th is change 
also mirrors the Federal requirement (29 C. F . R. §2200 . 32) . 

D. Employer Contests (pp . 73 - 14) 

2 . Notice to Responde11t 

.3incc Lhc hca ri11c;:.; ~tl ' c co11<.lucLecJ by t he Office of /\d111inist1'a
tive Hearinr,s , this section i.s ad ded to 011tline and clarify 
to the empl oye r h i.s ,. i.t~l1ts and duties . The wording of this 
rul e c<rnror·111::; Lo L11t' 1·11h):.; ur Lil e Office or /\dminisLt ·aLive 
Hearinp;s ( 9 MC/\R §2 . 20l1) , a nd it is a reasonable way to 
inform parties or Ll1csc riehts and duties . (p . 14) 

E . Petitions for Modification of Abatement Date (pp . 14 - 15) 

It is necessary to ;:idd these new rules of procedure since they 
were adopted by Minnesota OSHA at 8 MCAR §1 . 7280 , and they are 
in compliance wiLh Federal Rules (29 C. F . R. §2200 . 34) . 

F . Employee Contests (p p . lS - 16) 

To be in compliance with Minn . Stat . §182 . 661(3) , this rule 
should be broadened to allow an affected employee , or an autho r ized 
employee representative , the same contestation grounds that 
are enjoyed by employe r s . 

PREHE/\RING PROCEDURES AND DISCOVERY/HEARINGS 

8 MCAR §1 . 7253 / 8 MCAR sl . 7254 

Incorporation of Office or /\drni.ni.str;it•ive lle;iri.nr,s rule hearint; 
and contested case procedures : 

See page 2 "Scope of R1 1J es " 

POST lIEARING PROCEDURES 

B MCAR §1 . 7253 

A. Decisions of Hearine; E:xaminers (p . 16) 

2 . The word " issuance " is c hanged to "service " to provide 
clarity in the procedure . 
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B. Notice of /\ppcal (pp . 17-18) 

1 . To expand a parties ' right to appeal , the system of discre 
tiona r y r ev i ew has been abolished . /\ny aggr ieved party has 
the right to appeal . Therefore , it is reasonable to change 
the basis fo1· ::ippl':1 l , am! rename Lhe pt ·ocess " Not i ce of 
Appeal ." 

? . Tn :7 l'C'CCtlL holdi1w, LIH' fh,vicw Ho.:11·d dctc1 ·111i11cd Lhat pat"Li~:.; 
must include in the Notice of Appeal all issues they wish to 
appeal . Thtw , pa,·Lil's 111J.y 110L discuss issues not stipulated 
in the Notice or /\p1w:1l . S00 CoinmissionC'1~ v . Sarver Roofing , 
OSIJRB Docket No . SOlJ , filed June 29 , 1979 . Also , the pr oposed 
rules require tl1;1L ;111 Ot ' itSinal and four copies of the Notice 
of /\ppeal be filed with the Review not1rcl since three Board 
membe r s and the law clerk require a copy . 

3 . To conform with Minn . Stat . §182 . 664 , Subd . 5 , the changes 
from "2'J " to " 30" 1.J:iys and from " receipt by the Commissioner " 
to "publ ication of the hear i ng e xaminer ' s findings and 
decision " arc necessary . 

4 . It is necessary to add this 10- day provision to al l ow ad verse 
parties time to cross- appeal . 

(4 . ) " Failure to act on such petition within the re view period 
shall be deemed a denial t hereof ." - This paragraph is 
remo ved since it i ~ i n conflict wi t h the pat'ties ' automotic 
right to appeal . See Commissioner v . Gresser , I nc . , OSHRB 
Docket. No . 1• 20 , fi il'd Oc l obt'r 20 , 1978 . 

5 . It is necessary to add this r e qui rement to assure that all 
parLics ;ir·c i_11fo1·1111•d of L11c ~tµµcal . 

C. Briefs (p . 18) 

It is necessary and reasonable to add this power to the Board 
to order briefs and/or memoranda from t he parties . In many 
cases the matters are difficult i.n nature , and the arguments are 
unclear or poorly presented at oral argument . To i nsure t ha t 
an informed and fair decision can be rendered , it is reasonable 
for the Board to ordrr :icldi.tional written material to clear up 
such confusions . 

D. Stay of Order of the Hearing Examiner (p . 18) 

It is reasonable to strike parac;raphs 1 thru 3 , and to add " timely 
filing by any party of a Notice of Appeal to the Board stays 
the order of Lhe llcarittr; Examiner . " This simplifies the rule 
and conforms to oth0r provisions of the proposed rules . 

E . o r a l I\ r ['; 1 1 m 0 n t n c r or 0 Uw no a rd ( r . 1 8 ) 

The deletions and addilions made in this sect i on a r e necessary 
tp conform to othc'r p 1•()visi.om) of t he proµos~d rule . The Board ' s 
pract i ce i s to hear oral ar~ument from each party , a s requested , 
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to more c l ea rly understand the case , ask questtons of the parties , 
and arr ive at Lh e bcsl d~cision µossible . 

. 'iETTLEMCNT 

d MCAH :31 . 72~4 

( p . 19) 

A. To avoid tl1e neces~i ty or :-.i formal hea rin£~ Lo decide wh ether 
parties can come t o a settlement agreemen t, i t is r easonable 
and necessa ry to add Lhc~e settlement provisions . 

B , C. To assure compliance with 8 MCAR §1 . 7250 E . 21 and to encourage 
em ployee involvement , it is necess a ry to r equire the employer 
to post the proposed settlemen t agreement and order f o r affected 
e mployees . Signing and dating the settlement agr eemen t indicate s 
service upon affected employees . The addition of t his r equ ireme nt 
is a reasonable way to ass ure compliance . 

F. . To comp Jy with Minn . :::.t:it . §1 8~ . 667 , S11bci . I , it is necessc:iry 
and r easonable to restrict the se ttl ement agreement to issues 
raised in the noLicc ur conL csL on ly . 

F . To avoid sc he duling u l1cari11g whe 11 settlement has been reached , 
it is necessa ry to r·c'qtiirc ll1c contesting p::irty to witl1d r ::n.; the 
notice of contest on modified items . 

G, H. It is necessa ry to add thcsr two provisions to allow the Of fice 
of Administrative ll earings , and the Revi ew Board , an op portunity 
to review the settle111e11t to assure compliance wi th the rules of 
bo t h bodies . 

I. To protect e111ployee:::; 1 1·i1~hts , il is reasonable t o al l ow af f e c ted 
employees to file with the llearing Examiner an objection to a 
pro posec.l sett lcmc n L ag1·ee111en t wi tl1 in ten days of se rvi ce of th e 
agreement upon them . This practice is incorporated in the 
Federal ru les of pr ocedure at C. F . R. 29 §2200 . 100 . 

A. Sr;ttlement 

MISCELLANEOUS PROVISIONS 

8 MCA R § 1. 7255 

S.ince Uw pr ·o vi:..;i u11:_; rut· :.;cLLle111c.:11L at'e 110w con t ai ned i11 8 MCAR 
§1 . 72 54 it is r ed1111d:int to include s e ttl e me nt under miscellaneous 
provisions a s well . Thu s it was both neces sa ry and r easona ble to 
delete l h L:..; sccL i Oll . ( p . l(j ) 

C . Ex !Jarte Commu11 .ica Lio11 ( µ . 20) 

2 . Since the Office of Administra tive Hea ring s has their own 
rul es , it is necessary and reasonable t o de lete them from 
th1s p:-irar: r ~ph . 
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D. Restrictions With Respect to Former Employees (pp . 20 - 21) 

1 . Barring former members of the Board from appearing before 
the Boa rd as attorney or representative for any party is 
necessary to avoid any bias of the Board toward or against 
such persons . 

The term " tenure " is added to refer to members of the Boa r d 
who are restricted from appearing in the new provision . 
Since Board members ' service is not a form of employment , 
but rather appointment , it is reasonable to add the term 
" tenure" wh en rcC('t·r·i11~ to them . 

2 . IL is neccssar·y Lu ct1a11ge tlH.c! te17 m " personally r esponsible " 
to " i.nvo1vccl " Lo :,vo i d t l1 c possibility or any bi as from the 
Board . Since former employees or members may have work ed 
on a c.::ise w i thou L being Lhe pr imory pci·son responsible , it 
is rcasonabJ C' to c l1 a 111~c the term to ~void any possible bi.as . 




