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STATE OF MINNESOTA 

DEPARTMENT OF REVENUE 

In the Matter of the Proposed 
Adoption of a Rule Governing t he 
Practice of Attorneys, Accountants, 
Agents and Preparers Before the 
Department of Revenue 
(13 MCAR Section 1.6101) 

STATEMENT OF NEED 
AND REASONABLENESS 

This document has been prepa red as a verbatim affirmative presen

tation of the facts necessary to establish the statutory authority, 

need for and reasonableness of the proposed new rule. It is prepared 

pursuant to Minn . Stat . Section 15.0412, Subd . 4h, and 9 MCAR Section 

2.104 . 

A Notice of Intent to Solicit Outside Opinion regarding the pro

posed rule was published in the State Register on January 29, 1979. 

The proposed rule was s ubmitted for comment to those people and organi

zations that requested it, to the members of the Commissioner ' s Advisory 

Committee, and to various legislative staff pe~sons. A meeting was held 

on May 20, 1981 , at which time the rule was discussed with several 

interested people . Suggestions and comments that were recei ved have 

been duly considered. 

Authority to Adopt the Rule 

Minn. Stat. Section 290.52 specifically grants the Commissioner 

of Revenue the authority to prescribe rules and regulations governing 

the recognition of agents, attorneys, or other persons representing 

claimants before the Commissioner. 

Introductory St atement 

The general purpose of this rule, pursuant to the statutory author

ity cited above, is to regulate the practice of attorneys, accountants, 
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agents and preparers (hereinafter referred to , as a group, either as 

"tax practitioners" or as "taxpayer representatives " ) before the Depar t

ment of Revenue . Specifically, the r ule is needed (1) to implement the 

authority which is granted to the Commissioner of Revenue to suspend 

or disbar tax practit i oners , by providing a uniform pr ocedur e for such 

suspension or disbarment; (2) to provide ethical standards of behavior 

governing practice before the Department ; (3) to set minimum standards 

of competency for those who prac t ice ; and (4) to defi ne the nature a nd 

scope of practice before the Department of Revenue . 

From a policy standpoint, it has been the experience of the Depart

ment of Revenue that certain tax prac tit ioners have conducted themselves 

in an unprofess iona l manner regarding their dealings both with taxpayers 

and with the Department. The ultimate vic t ims of such practitioners 

a r e their clients, and the promulgation of this rule will enable the 

Commissioner of Revenue to ensure taxpayers of r eceiving adequate repre

sentation in matters before the Commissioner . Furthermore, by requiring 

both competency and reputability from those wh~ practice before the 

Department of Revenue, an efficient administration of tax cases involv

i ng Department employees and taxpayer representat ives will be facili

tated . 

Many of the provisions i n this rule are patterned after Treasury 

Department Circular No . 230-Regulations Governing the Practice of Attor

neys, Certified Public Accountants, and Enrolled Agents Before the 

Internal Revenue Service (hereinafter referred to as the ' 'I . R.S . regu

lations on prac t ice 11
), and the I.R . S . Conference and Practice Require

ments . The Internal Revenue Service has had r egulations governing 

practice before it since 1966, and the Treasury Depart ment deemed it 

necessary at that time to es tabl ish an office devoted entirely to such 
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matters, headed by a Director of Practjce. Since the I . R. S . has both 

exper ience and expertise in administering this area , it is r easonabl e , 

whenever possible , to incorporate applicable federal provisions and 

procedures into thi s rule . 

Statement of Need and Reasonableness 

A. Since this proposed rule only affects those individuals who 

pract ice before the Department of Revenue , a definition of 

practice is obviously needed to determine under what circum

stances the rule applies . The definition in this paragraph is 

adapted from the definition of practice found in Sec tion 10 . 2(a) 

of the I.R . S. regulat i ons on practice . The three exceptions 

t o the def ini tion, set forth in i t s third sentenc e , are men

tioned to inform those who are a ffected by this r ul e that the 

Commissioner does not ha ve the statutory author ity to regulate 

these specif ic activities , of and by themselves . The Commis

sioner does have such authority, however , when these activit ies 

are coupled with the repr esentati on of a client at conferences, 

heari ngs and meetings . The last sente nce of this paragraph is 

necessary for clarification and cont inuity . 

B.l. This paragraph is needed to affirm t he longstanding policy of 

the Department of Revenue , that no one can practice befor e the 

Depar tment without first obtaining a wr itten power of attorney 

from his c l ient , a nd that wha t ever author ity a taxpayer repre

sentative has i n connection with a c l ien t ' s case stems from the 

power of attorney . The Internal Revenue Service also has the 

same pol icy , as expressed in Sections 601.502{c) and 60l . 504(a) 

of the I. R. S . Conference and Practice Requirement s . The obvious 



- -4- -
justification for requiring a power of attorney, is tha t pur

suant to Minn. Stat. Section 290 .61, the information contained 

in a taxpayer ' s return is private. Any Department of Revenue 

employee who discusses a taxpayer ' s case with a representative 

having no power of attorney risks v i olation of this statute, 

which const itutes a gross misdemeanor. 

B. 2 . Since not all the taxes administered by the Commissioner of 

Revenue come within the pur view of this rule, this paragraph 

is necessary to explain that the rule applies to thos e tax re

turns or tax forms arising under the income tax or property tax 

refund laws . 

B. 3. This paragraph is necessary to ensure that no privacy vjolations 

are committed, and that the power of a ttorney forms submitted 

to the Department of Revenue by the taxpayer representatives 

are accurate and complete . 

B. 4 . This paragraph also ensures that no privacy violatjons are com

mitted. If the Department employee does not recognize the tax

payer representative, i t is reasonable to requ ire some type of 

identification from him. 

C. Number 1 . in this part is obviously needed to enforce this rule . 

Number 2 . is based upon a similar provision, Section 10 . 3(f) , 

in the I . R. S. regulations on practice, and is necessary to pre

vent conflicts of interest which might a ri se from the represen

tation of a taxpayer by a Department employee. Number 3 . , dis 

barment or suspension from practice as an attorney or accoun

tant, is based upon Section 10.Sl(g ) of the I. R.S. regulations 

on practice . This provision is reasonable, because per mitting 

a disbarred or suspended attorney or accountant to practice 
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before the Department of Revenue is tantamount to condoning the 

unauthorized practice of law or accountancy , contrary t o the 

mandate of the appropriate state licens ing authority which has 

disbarred or suspended the individual. Number 4 . , disbarment 

or suspension from practice before the I . R. S . is also reason

able, be cause (1 ) as stated above in t he Introductory Statement, 

this rul e is pri marily based upon the I.R . S . regulations on 

practice, and (2) many of the i ssues involved in a ta xpayer's 

state income tax return arise from federal tax law, and a tax 

practit ioner who has been disbarred or suspended by the l. R. S . 

should not be allowed to argue federa l tax issues before the 

Commissioner of Revenue . Finally, numbers 3 . and 4 . taken to

gether are reasonable, because i f the disbarred or suspended 

individual is reinstated as a lawyer or accountant , or is rein

stated to practice before the I.R.S . , such reinstatement auto

matically reinstates the individual's eligibilicy to practice 

before the Department of Revenue. Thus, duplica t ion of the 

same administrative process by different agencies is avoided . 

D.l. This paragraph is adapted from Section 10. 20(a) of the I . R. S . 

regula tions on practice . The ethical standard imposed by th i s 

paragraph is reasonable, because (1) a Department employee can

not properly aud i t or review a taxpayer ' s case withou t havi ng 

all relevant records or information at hand, (2) the employee 

cannot abuse his authority, since his requests a r e l imi t ed to 

lawful requests for non-privi l eged, relevan t information, and 

(3) the taxpayer representative is not prohibited from insist

ing upon a subpoena . 
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This paragraph is adapted from Section 10 . 22 of the I . R. S. regu

lations on practice . It is reasonable, because the phra sc "due 

diligence" is not meant to encompass an occasional error by the 

prac t itioner , or a good faith difference of opinjon with the 

Department of Revenue as t o a particular tax issue . Rather, 

the failure to exercise due diligence means a course of repeat

ed negligent conduct, thereby displaying a lack o[ the minimum 

care and conscientiousness one woul d normally expect from a tax 

practitioner in the course of his profession. 

This paragraph is reasonable , because it does not require Lhe 

tax practitioner to verify every statement made to him by a 

client regarding that client's tax case . Rather, it is only 

when the practitioner, based upon his tax knowledge and exper

ience, believes his client's statements are in all likelihooJ 

false or inaccurate, that he is r equired to verify those state

ments . 

D.4 . This paragraph is based upon Section 10.23 of the I.R.S . regu-

lations on practice. It it needed to prevent a tax practitioner 

from neglecting the cases he is handling with the Department 

of Revenue, and from taking on new cases when he is aware tbat 

his workload prevents him from concluding the new cases in a 

r easonable amount of time . A delay caused by circumstances 

beyond the practitioner ' s control is not an unreasonable delay. 

E. This part is necessary to clarify what constitutes incompetent 

conduct . I t is reasonable, because due warning must first be 

given by the Commissioner of Revenue , pursuant to G. 3 ., before 

any type of conduct as a tax practitioner can be labelled as 

" incompetent." With regard to number 1 . , given the fact that 
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taxation is a specialized and complex area of the law and is 

constantly changing , it is clearly reasonable to expect any 

i ndividual who practices before the Depar tment to be familiar 

with the current income tax statute s , rules and forms . As 

further s upport for the rea sonablene ss of number 1 . , the state 

licensing authorities for attorneys and certified public ac 

countants have for s ome t ime required a minimum amoun t of con 

tinuing education credits from their l icensed member s , a nd the 

Internal Revenue Service requires a written tax examinat ion t o 

be taken by all applicants for enrollment to pr actice before 

the I.R . S . who are not a ttorneys or c ertifi ed public accoun

t ants. With regard to number 2 ., the reasonablenes s of the due 

d i l igence requirement is discussed above i n r e ference t o D. 2 . 

Concerning the use of the common law standard of negligence, 

this standard can be applied t o the failu re t o exercise due 

d i ligence by determining what a reasonable and prudent t a x 

practitioner would have done (or ·not done) under the same or 

similar circumstances . 

F . The first sentence of this paragraph is needed to enforce part 

D. of t he rule. The second sentence is introductory . 

F . l . This provision is taken from Sect ion 10 . Sl(a) of the I.R . S . 

r egulat ions on practice . Its reasonableness can be divided jnto 

two parts . Fi r st, it is clearly reasonabl e to presume that an 

individual convic ted of a state or federal tax crime is moral ly 

unfit to pr actice before the Department of Revenue . Second, 

since the professional r e l a tionship be twee n a taxpayer repre

sent a tive and his client is founded, in large part, upon a 

mutual trust between the two, conviction of a crime involving 
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dishones ty or breach of trust also constitutes reasonable 

gr ounds for s uspension or disbarment from practice . 

F . 2 . The need f or a nd r eas onabl e nes s of this provision are obvious . 

An individual who prepares or fi l es a fa l se retur n , whether his 

own return or that o f his c lient ' s , is clearly unfit to practice 

befor e t he Depar tment of Revenue. 

F.3. The need fo r a nd reasonabl ene s s of this provision are again 

obvious, for t he same reasons given in s upport of F.2 . , above . 

It shoul d be noted that neither F . 3 . nor F.4., discussed below , 

applies wher e the tax prac titioner prepares a return and then 

submits it dir ect l y to the taxpayer , for it then becomes the 

r esponsibility of the taxpayer to file the return with the 

Depar tment . 

F . 4 . This prov ision is reasonable , because it is the respons ibili ty 

of t he t ax practitioner to pr epare an accurate return for the 

taxpayer . Once the practitioner b~comes aware that a material 

error or omission was made on the or iginal return, whether r e 

sul ting in additional tax or a refund of tax, it is incumbent 

upon him , as a pro fessional, to correct the error or omission 

by preparing or filing an amended return . 

F . 5 . The need for this provision is obvious . It is also reasonable, 

because i t onl y includes plans which are clearly illegal, or 

have been litigated in court and r uled to be illegal. Tax 

planning of questionable or unresolved legality is not prohib

ited by thi s rule . 

F.6 . The need for a nd reasonabl eness of this provision, which de 

scribes action s tantamount to perjury in a court of l aw , are 

obvious . 
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F . 7. The need for and reasonableness of this provision are also 

obvious. The phrase "pr ocuring the filing thereof" refers to 

a situation where the taxpayer representative is instrumental 

i n bringing about the act, but does not directly commi t the act 

itself . 

F . 8 . This provision is adapted from Section 10 . Sl(c) of the I . R. S . 

regulations on practice . It is a necessary and reasonable ex

ercise of the Commissioner of Revenue's specific statuto ry 

authority to regulate false or misleading advertising by tax 

practitioners . Such author ity is found in Minn. Stat . Section 

290 . 52 , wh i c h states i n part as follows : "Such commissioner 

may . suspend and disbar f r om further practice before him, 

any such person , agent, or attorney .. . who shall with intent 

to defraud , i n any manner wilfully and knowingly deceive, mis

l ead , or threaten a ny c l aimant or prospective claimant, by 

words, circular, letter, or by advertisement . " (Emphasjs added . ) 

Number a . is necessary to ensure ~ontinued compliance with the 

proposed rul e following a disbarment or suspension from prac

tic e before the Department of Revenue . Number b . is r easonable, 

because it docs not prohibit representations commonly referred 

to as "puffing"--that is , boasting about or sUghtly exaggerat

ing one ' s expertise or ability as a tax return preparer . Num

ber c . is reasonable, because such a guarantee constitutes a 

false assurance to t he cl ient that his claimed refund or tax 

credit will not be audited, r ev iewed or adjusted by the Depart

ment of Revenue. Number d. is reasonable, because i t is direct

ed at misrepresentations which have the effect of cast i ng doubt 

upon t he honesty and integr ity of the Department of Revenue and 

its employees. 
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This pr ovision is needed to explain that a t ax practitione r 

cannot avoid responsibility under this rule for the preparation 

of a false return, when he i s a ware i t is false , mere ly because 

its actual prepara t i on was delegated by him to one of his 

employees or agents . 

This provision is a dup l icat ion of Sect ion 10.Sl(e) of the 

I . R. S . regul ations on practice , and i ts need and reasonableness 

are obvious . 

This paragr aph is based upon Sect i on 10.31 of t he I. R. S . 

r egulat ions on practice, and upon Section 6695(f) of the 

Interna l Revenue Code . The Code provision prescribes a $500 

civi l penalty for each instance in which an income tax return 

prepar e r endorses or negot ia t es a cl ient's refund check . F.11 . 

is reasonable , because it does not prohibit the tax pr actition

er from endorsing or negotiating a client ' s r efund check when 

the practit i one r is a proper holder i.n due course of the check . 

Neither does i t prohibit the practitio~er from having the De

partment of Revenue mail a cl ient ' s refund check to him , when 

the cl ient, by means of a duly executed power of attorney , has 

authori zed t he pr ac t itioner to rece ive the check. However, a 

power of attorney cannot au t horize a tax practitioner to en

dorse or negotiate a client ' s re f und check . Since this proce

dure has been attemp t ed i n t he past, this clause is needed to 

prohibit such improper use of the power of a ttorney form . 

This provision is simi lar to Rule 302 of the Code of Profes

siona l Conduct governi ng accountants, found in 4 MCAR Section 

6 . 150 , and is needed and reasonable for several reasons . Ftrst, 

by charging a c l ient a fee based upon a percentage o[ t he cli-



F.13. 

F.14 . 

-11-

ent ' s anticipated tax refund, the tax practitioner is confronted 

with an undue incentive to overstate the amount of his cl i ent 's 

refund, contrary to the proper application and interpretation 

of the income tax laws . Second, there is no justifiable rela

tionship between the amount of work which the tax practitioner 

performs for his client, and the amount of the client's tax 

refund. The amount of a refund is governed entirely by the 

income tax laws. Third , especially in regard to property tax 

refunds, which are often sizeable for those taxpayers with 

smaller incomes, contingent fees offer a tax practitioner the 

opportunity to charge more than his competitors for the same 

amount of work, because the poorer taxpayers may not have the 

funds to pay norma l cash fees . Finally, the Department of 

Revenue has been contacted a numbe r of times by taxpayers who 

have entered i nto contingent fee arrangements regarding their 

anticipated property tax refunds • complaining that they have 

been over charged by the tax practitioner. This clause will 

enable the Department to take disciplinar y action against a 

practitioner in response to such complaints. 

This provision is based upon Section 10 . 51(£) of the I . R.S . 

regulations on practice, and is needed to ensure that the honest 

enforcement of the income tax laws by the Department of Revenue 

wi ll not be disrupted or interfered with i n any way . 

Thi s provision is adapted from Section 10.51(1) of the I . R.S . 

r egulations on practice, and its need and reasonableness are 

obvious . The Commissioner cannot condone any conduct which 

impugns the honesty or integr ity of the Department of Revenue 

or any of its employees . 
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This provision is ba sed upon Section 10 . Sl (h) of the I . R. S . 

regul ations on practice. An example of the conduct proscribed 

by this clause is maintaining a pa rtnership for the practice 

of law, accoun tancy , or other related professiona l service , 

with a person who i s under disbarmen t or suspension from prac

tice before the Department of Revenue. This example is taken 

from t he text of the cited I. R.S. provision . F . 15. is r eason

able, because (1) it cannot be invoked by the Commissioner 

unless an individual has actual knowledge that a person with 

whom he is pract i cing has been disbarred or suspended, and (2) 

it prevents a disbarred or suspended indivjdual from being 

afforded an undue opportunity to continue practicing before the 

Department , in di r ect violation of this rule . 

This provisi on is needed for clarification, cross-reference, 

a nd continuity. 

This paragraph, fo r purposes of introduction , clarification and 

continuity, summarizes the relevant port ions of Minn. Stat . 

Section 290 . 52 , giving the Commissioner statutory authority to 

disbar or suspend a ttorneys , accountants , agents or preparers 

from practicing before the Department of Revenue . 

This paragr aph is based upon Section 10.52 of the I.R . S . regu

lations on practjce . It is needed for transition into the re

mainder of the rule, which deals with the actual procedure for 

disbarring or suspending an individual from practicing before 

the Department of Revenue . 

This paragr aph is reasonable on i ts face . Constitutional due 

process of law does not require any type of warning before legal 

action is conmenced, so G.3 . goes beyond due process of l a w 

in an attempt t o be fair to the t ax practit ioner . 
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This paragraph is obviously needed to i mplement the Commissioner 

of Revenue's statutory authority to disbar or suspend a tax 

practitioner . It i s reasonable, because the pr actitioner is 

guaranteed due process of law by means of a hearing in accor

dance with the Administrative Procedure Act, and the rules 

issued there runder. 

G.S. This paragraph is ba sed upon Sec t ion 10 . SS(b} of the I.R . S . 

regulations on practice . G.5. i s necessary, because it provides 

a means for disciplining a tax pr act i t i oner who admi ts to vio

lating this rule and who waives h i s r ight to a hea r ing . 

G. 6. This paragraph is needed to provide the Commissioner of Revenue 

with a uniform guideline for disciplining a tax practitioner 

who has either vo luntari l y consented to suspension, or who , 

pursuant to heari ng , has been found to v iolate the rule. By 

providing such a guideline , the Commissioner i s prevented from 

making an a rbitrary or capricious determination as to disci

plinary action . The penalties provided in this paragraph a rc 

fa i r and rea sonable , because a prac t itioner is not d isba rred 

until his third proceedi ng in which disciplinabl e mis conduct 

has been found or admitted to, and extenuating circumstances 

are considered in determi n ing the seve r ity of disciplinary 

action . 

G. 7. This paragraph is based upon Section 10.73 of the I . R. S . regu-

lations on practice . The need and rea sonableness of the fjrst 

two sentences are obvious. The third sentence is need ed to 

clarify the point, which is impl i c i t throughout the rule, that 

this rule i s intended t o regulate individuals and not business 

entities by whom they may be employed . 
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This paragraph is needed t o provide a suspended or disbarred 

taxpayer representative with the opportunity to petition for 

re ins tatement to practice before the Department of Revenue . 

The Internal Revenue Service a l so has a provision for petition

ing for re insta t ement, which is Section 10.75 of the I.R.S . 

regul ations on practice. The effort t o be fair and reasonable 

t o the practitioner becomes apparent when G. 8 . is compared to 

the more restrict ive I.R.S. provision. Under Section 10 . 75, 

only those individuals who have been disbarred by the I . R.S . 

can petition for reinstatement, and a petition may not be made 

until fi ve yea rs have expir ed af t er disbarmen t . Individuals 

who have been s uspended by the I . R. S. have no right to petition 

for r einstatement . In contrast, the only conditions to peti

tioning for re i nstatement under G. 8 . are first , a material 

change must have occurred i n the practitioner's circumstances, 

and second, oral or writ ten support for the petition from 

responsible third parties is r equLred . These conditions are 

necessa ry to prevent excessive or unjustified use of the peti

tion process, which could occur if unsubstantiated petitions 

were allowed to be filed. 

er It is necessary and reasonable t o repeal Income Tax Rule 

2054(4) because (1) Rule 2052(4) and the proposed new rule both 

deal with the same subject matter, so the existing rule must 

be repealed to eliminate any conflicts with the proposed rule, 

and (2) the existing rule is inadequate in effecting the Com

miss ione r of Revenue ' s statutory authority to regulate the 

prac t ice of attorneys, accountants, agents and preparers before 

the Department of Revenue . 




