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A meeting of the Ethics Committee met in Room 107 of the 

State Capitol on February IS, 1971 at 7:00 p.m.

Testimony was heard by Justice W. P. Rogosheske, C. H. 

Schaefer, Commissioner, V?orkmen*s Compensation Committion and 

P. Kenneth Peterson, Commissioner, Dept, of Public Works.

Mr. Savelkoul, auth of a bill on ethics, discussed the 

merits of the bill and offered an amendment to it.
Mr. Knutson, chairman, said he was disturbed that the 

two reporters, David Nimmer and Stephen Hargen, who wrote the 

articles on ethics in the Minneapolis Star, declined to appear 

before the committee. A letter from them is being made a part 

of this record.
After a question and answer period, the meeting was 

adjourned.

<yj^4jLfr\
[oward A. Knutson, Chairman

Vi NordQren,yClerk
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February 15, 1971

ITOICS COMMITTEE
MR. KNUTSON: We heard in our last meeting about the things

that %#ere of concern to some citizens, and some of the concerns 

seemed to be expressed in terms of lawyer-legislators before state 

agencies. I think we will just leave it at that and call our 

witnesses in. Our first one is Hal Focht representing the 

Republican Party.
MR. FOCHT: I appreciate the opportunity to ad dress you on

this very important issue. This is obviously a gray, broad area 

and I expect to hit on all aspects that can possibly be touched 

upon.

I think everyone here has the same concern.. First of all I 

fiould like to briefly comment on the present laws as they now exist 

with regard to the conduct of legislators and the influence upon 

legislators.

With regard to the present statutes, specifically in Chapter 

3, 3.87 through 89, I believe it is, which contains a code of ethics 

for legislators, the code of ethics as you are all aware as contained 

in this statute, it is very general, very vague, and I think 

provides very little standard as far as application by the 

legislators themselves and also for some standard that the public

apply to the actions of the various legislators. Soecifically 

it breaks down to three categories which apparently you have had a 

previous testimony on regarding practice before state agencies.

The other broad one relating to— which myself I can not imagine 

exactly what it relates to as far as the employment which will 

impair the independence of a particular public official. To me 

this says absolutely nothing at all. The key to the whole thing, 

and I think this is the key that is the is.ue before the public, 

the one that the public is concerned with, is Paragraph C in that 

Subdivision 3.88 relating to preventing the legislators from 

voting on any matter where the interest of the public and the
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interest of the legislators are in conflict. This is so^what of 

a standard as far as conparing the interests of one against the 

other, afwi I imagine that you could go into detail and each one 

could sit down and say what interests actually affect the public 

and what interests actually affect the legislators. As a practical 
natter, I don't think that anyone, any person in the public is 

going to look at this and say that they can determine exactly 

whether or not their particular legislator or any legislator, is 

actually voting on a matter which he has independent interest in. 

This has an over-review and I will come back on that particular 

* provision later.
Kith regard to the next statute in this series, 3.90 dealing 

with the duties of the ethics ccaanittee and their procedure as far 
as rendering advisory opinions upon request of the legislator, I am 

not sure if it is the practice at the present time to maintain a 

-record of the opinions, decisions and deliberations of this 

coumittee so that they can be used for precedent, but it does not 

appear in the statutes, and I think for the very beginning at least, 

it gives some kind of an indication to legislators as to whether 

or not they have a conflict of interests, or violating the code of 

ethics in some way so that these should be printed and should be 

made avail^lble perhaps in some kind of a booklet or pamphlet form 

to all the legislators so they will know what the prior decisions 

are of the ethics committee and the prior decisions of the 

legislature, so they can use this for some standard of conduct.

Down to Subdivision 5 of that same statute relating to the 

decision of the ethics committee to refer to the legislature to 

drop a complaint, to not hold any further hearings, or make a 

recoBwendation to the legislature, or give it to the attorney 

general, it seems to me that we have quite an exact bribe^ 

statute and quite an exact criminal statute relating to any act 

•on the part of any legislator which an attorney general would have to 
take care of. For this reason it seems to me that if a complaint
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is submitted to the ethics coinmittee which has a part of it the 

charge of briberyr that is strictly a criminal act and is not dealt 

with anyway as far as the code of ethics is concerned. It seems to 

me that there should be a provision that specifically provides that 

any complaint filed which relates to bribery or any other violation 

of the criminal statutes^ would immediately be referred to the 

attorney general, rather than having the ethics committee sit down 

and hear testimony, which would simply duplicate the actions of the 

attorney general on a particular case.
With regard to the bribery statutes themselves, as far as an 

individual trying to influence the vote of any legislator as 

contained in the criminal code, C09.425, this is, I think, question­

able as far as the constitutionality of it, because of its vagueness. 

It has no real provision in there that states what constitutes a 

corrupt means, which is used in the statute as a violation of the 

law. This statute requires with it, if there is a violation, a 

five year imprisonment or $5,000, or both. It seems to me that 

there is a serious question as to whether a criminal statute 
carrying this type of penalty would actually be enforceable by the 

general term 'corrupt means'. By defining 'corrupt means', I doubt 

very much whether there wuld be an indictment on it and prosecution 

under it, I doubt very much whether that would be upheld. I think 

that this should be looked at as far as trying to make it more 

specific in its terms as to exactly what constitutes influencing 

legislators' vote by corrupt means. The general bribery statutes 

in regard to public officers and influencing public officers, 

including legislators, is named in the criminal code 609.415, and 

.42, and here we run into the problem tnat we frequently have in any 

criminal statute whenever the penalty is imposed, and in this 

particular case it provides that if any person offers, gives or 

promises to give any benefit to which a public officer is not 

legally entitled, with intent to influence an officer in the 
performance of his duties, as anyone who is a lawyer, and I can see
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that there are some lawyers on the committee, so when you put in 

the word 'intent* in any criminal statute, you have almost eliminated 

the possibility of any prosecution under it, because it is the 

difficulty of proving an individual's intent. There are various 

overt factors that can be used to show this intent, but actually 

proving it is nearly impossible. I think that this could be looked 

at as to changing the intent - as to what overt acts might be 

determined to be influencing a public officer in violation of the 
bribery statute.

The next paragraph of that same section deals with the public 

officer requesting or receiving, or agreeing to receive some benefit 

on the understanding that he will be influenced. Again it gives to 

the individual's own mind what is in his mind at the time he receives 

a particular gift, or whatever it might be. I think here again we 

run into the problem of truth in the matter, and I think this also 

should be looked at. Going back to the code of ethics and dealing 

in specifics, too what I think is the real crux of the problem and 

real issue as far as whether or not a legislator is voting on a 

matter in which he has an individual private interest which is 

contrary to the public interest, and it is the one which is contained 

in that section 3.88. As I pointed out, I feel that this is such a 

vague and general standard, that neither the public or the legislators 

have much to go on. One suggestion which I might make that could 

be used in conjunction with the present statutes, and with perhaps 

the only change in the statutes itself, would be to give the ethics 

committee more authority in this area, but to provide that the 

ethics committee could sit down and prepare specific standards of 

conduct, using specific examples of what might be or might not be 

a violation of the code of ethics principles as far as conflict of 

interest is concerned. For instance, if a stock broker legislator 

was called upon to vote on a particular bill which would limit the 

activities of stock brokers and essentially place that stock broker 

out of business, that is a direct conflict. I don't think anyone
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would disagree with that. A specific example such as this 

contained in a set of standards to be applied as suggestions 

that the legislators could follow, and also the public could 

follow, it seems to me would be much more helpful than to try to 

deal with it in the statute itself and try to broaden the statute, 

than trying to apply this to paper language as far as conflicts of 

interest are concerned. These all could be placed in some kind of 

printed form. They probably would not have the effect of law.

They would simply be guidelines for the legislators, guidelines for 

the ethics committee, and at any time that the legislator had any 

question about it, he could refer to it. They could be categorized 

as far as professions, occupations, types of bills that might be 

coming up, specific situations that gives a more detailed break­

down as to whether or not one particular bill and a particular 

occupation in dealing with that bill, whether or not there is a 

possibility of conflict. As a part of this, it would be easy to 

incorporate, of course, the type of precedents I mentioned before, 

that might be established by the ethics committee and maintained 

in record. Of course, this would follow right in with this type 

of examples that might be contained in some set of standards of 

conduct or guidelines .for a legislator that could be printed in a 

form. As I pointed out, if a complaint is made and if you have 

these standards set out beforehand, it seems to me that the simple 

fact that you have those standards for the legislators to follow, 

although they wouldn't have the effect of law, the fact that if 

there was a violation of standards, it seems to "ne that it would 

help the ethics committee to arrive at a decision, and the 

legislature to arrive at a decision, whether or not there was a 
violation.

Various other proposals havo been suggested I am aware of with 

regard to improving the ethics code, and one of these relates to 

making a legislator disclose before a vote is taken on the floor of 

the House or Senate his financial interest which might exist as it
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relates to that bill. I think that there is a serious question 

as to whether or not this would really add much to the ethics 

question which we have before us. First of all, I doubt very 

much whether it would have that much compliance as a practical 

matter of people standing up and disclosing right before.

Because the simple fact that they stood up and mentioned that 

there was some kind of a financial interest, raises a serious 

question in everyone’s mind as to whether or not it might be 

greater than what he is saying, whether or not there might be a 

conflict. Secondly, there is A problem of really defining what 

kind of financial interest you might have in a particular 

situation. What kind of financial interest is it that must be 

disclosed? And finally, I think that if anyone, or a legislator 

gets up and discloses his financial interest and proceeds to vote 

on it, I think there i&» serious question as to whether or not he 

has incriminated himself by simply making that disclosure and 

going ahead and voting on it, since under the code of ethics as it 

now exists, you are prevented from voting in ary situation where 

there is a conflict of interest. So, it essentially puts him in 

a position of really self-incriminating himself at any time he 

stands up. I really doubt if you’re going to get that many 
legislators to make that step.

Another suggestion that has been made is that a lay ethics 

committee be established, appointed I presume perhaps by the 

governor or the head of the House or Senate, who would have the 

power to investigate the ethics of various members of the legislature, 

ana also the power to hear complaints and make other decisions. I 

think that this appears desirable at first glance, but I think 

there is a tremendous danger in it. 1 think t. at this would create 

the possibility that there would be a tremendous influence by this 

committee, whoever it might be, on the legislation, and perhaps 

the worst kind of influence which would still be within the limits 

of the law. The simple threat that a committee member, or the
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cofimittee itself would make on a legislator that he might be 

called before the ethics committee, just this simple threat that 

he would be called before it, it seems to me would be a very risky 

proposition to put into the hands of these individuals that might 

lead to the possibility of wrong influence as far as the 

legislation is concerned. I certainly don't feel that 

the advantages of this type of committee outweigh this risk of 

the possible legal to be derived from it. These are my general 

comaents, and if you have any questions, I would be glad to answer 

th^«

MR. KNUTSON: Are there any questions?

MR. NORTON: Do you have any opinion about financial disclosure

of assets generally speaking, or disclosure say in the case of 

attorneys or other agents of clients or other people they represent?

MR. FOCHT: I think you get into the problem here if there is

a disclosure as far as the particular business or profession, 

particularly in the legal profession, I think you get into a real 

serious question in the legal profession, as far as running into 

a disclosure of a client privilege, as far as what the particular 

client does or what he is involved in - this ^e of thing. I 

think as far as the general disjlosure of the particular assets of 

a legislator, his general category of investments, perhaps as far 

as an attorney is concerned, the general group of clients that he 

might have, this would be I think in fact advisable, and I think 

that it could be certainly incorporated in some type of a resolution 

that %^ould require this be made. I think this would be very helpful 

as far as providing the public with information.

MR. SCHUMANN: This is a House committee as you well know, and

we go out before the elective every two years. In your presentation 

you mentioned perhaps some of these could be prosecuted by the 

attorney general. I am just wondering now if someone were called 

before the ethics committee and a hearing were held, and the 

committee members voted three out of four that he had violated the
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ethics statuter whether the jury that we face every two years 

wouldn't solve that as easily as involving the e::^ecutive branch 

or the judicial branch of the government.

MR. FOCHT: On those comments that I was making, they are

related to certain v. ,-ions of the statute, and it seems tc me 

that if there is a bribery situation, that that is simply a 

criminal matter, and granted that if it is true, that it will be 

brought out and will probably be answered, and he will probably 

get his judgment before the election. I also feel that if there 

is bribery there is certainly a reason for prosecution, and this 

to me is - if the law isn't there for some purpose, which I assume 

that it is as far as the bribery statutes are concerned, I feel 

that it should be carried out. There should be a prosecution 
under bribery statutes.

MR. TICEN: There is a little bill sitting on the calendar

which has been progressed until Monday. The essence of that bill 

is to raise as I understand it, the minimum charge the bank can 

make on a loan from $5.00 to $7.50. I raise this as a kind of 

typical thing that we run into when we discuss these matters on an 

informal basis. Let's suppose that I have an interest in the bank, 

a financial interest. Let's even complicate it further by suggesting 

that perhaps I also represent that bank as an attorney. I guess ny 

question would be, am I precluded under 3.88 from voting on that 

bill at all? And then, of course, deluding on the answer to that 

question, should I be precluded from voting on that bill, and should 

I at any time be required to stand up on the House floor and say 

that I have this interest?

MR. POCHT: As far as the latter statement, I don't believe

that as far as the statement by a House member requiring him to make 

a disclosure as far as his interest in a particular matter if it is 

simply a matter of the fact that he is an officer of a bank, or 

something like this. To me this is a matter of public record.

As far as an attorney representing that bank, it might not be a
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matter of public record. But unless that attorney is representing 

that bank to get this bill passed, there certainly shouldn't be 

any requirement. As far as voting on the bill itself, it is the 

bank involved in it. It seems to me it gets into an area that a 

standard that might be drafted along these lines might provide that 

in this situation. It would not be evidence of itself that there 

is a conflict, but there is a question to be raised by the 

legislature and by the legislators involved as to whether or not 

he CM honestly vote for this particular matter. And I think that 

a standard doesn't have to say that this is 'black* and this is 

•white'. It can say that this is something that is an area that 

is in the gray area that should be considered, and that it will be 

looked at and it will be studied more closely.

MR. TICEN: As I read 3.88, I believe it speaks in terms of 

should a legislator or legislative employee should. I gather you 

have some reservations about the definitiveness of that statute.

Would it help any if we said 'shall'?
MR. FCX:hT: I think that it really doesn't provide much.

I am glad you pointed out this wording here because as it stands 

here when it says 'should refrain*, it really doesn't include any 

kind of a sanction at all.
MR. SCHUMANN: I want to say before I begin that I am not a

la%iyer, but you did mention that the lawyer could perhaps indicate 

the field that he was in, the general field, a corporate la%/yer or 

whatever field he might be involved in. But I cun thinking of some 

of the small town lawyers that we have in our legislature who perhaps 

represent the whole gamut of law practice, and I am just wondering 

what situation you put them in? Would they stand up and say on 

every other vote I can't vote on this because I represent the man 

involved in this field? What would their position be?

MR. FCXTHT: I didn't mean to indicate that any connection at

all with any type of business that a lawyer might have would 

automatically exclude him. I think that there are a lot of areas
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'that are completely outside the realm as far as dealing with a particular 

client on a matter if a cUent, for instance, is a contractor and is 
interested very much in a particular contract that is going to be 

awarded by the state, or authorized by the state. I think it gets 

into a serious question there and a standard certainly could be developed 
for this. Current representation of that client I think is a direct 

conflict of interest as far as whether or not that particular 

appropriation should be made now or later. Over all if it*s in 

that general realm of passing appropriation bills as a normal 

course, I don't see it. I think that is one case where it would 

be questi-^nable. As far as a general practitioner is concerned,

I still think that most general practitioners have a few major 

clients, corporate clients, banks or something like that, that 

could be disclosed. As far as a farming committee and this type 

of thing, it's hard to define that.
MR. KNUTSON: We want to just make it clear that Mr. Schumann

is a farmer and we have also been questioning some of the farm 
work around here too, the agriculture committee, and the dairy bills.

He don't want to get at the lawyers entirely. Did you have some­

thing to follow up on?
MR. SCHUMANN: Let it go - you've capped it all.
MR. GUSTAFSON: Suppose you live in a community where you have

two large road contractors that build roads over the state of 
Minnesota and half the country, and roads are pretty fundamental 

business out in the country. A bill comes along to increase the 

gas tax 2« or 1«, whatever, aimed at generating money to build 

highways, etc., and a lawyer represents one or more of these 

contractors. What's he going to do when voting on that gas tax 

increase?

MR. FOCIIT: Again it gets into the personal opinion. I think

it's a matter of concensus that you have to have. In my ovm 

personal opinion I don't see any problem at all as far as the 

state of Minnesota is concerned because that (inaudible) to the
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entire support of the highway system. V.'hen you get into preparing 

specific standards and appxlying specific standards or making 

examples for specific standards, I think that there are a number 

of instances which are obviously going to be in such an area that 

it is going to be difficult to define every situation. But my 

point is that there are other more blatant instances where you 

can define it.

MR. GUSTAFSON: What's a hypothetical where it's obvious 

that you ought not vote one way or the other? Can you do that?

MR. FOCHT: I tried to do that by the example T used as far

as the stock broker is concerned, and there is as a matter of fact 

in this session something dealing with stock brokers along this line. 

That some stock brokers may be put out of business by the passage 

of these statutes. To me this is very positive. He is going ho be 

out of a job if this bill is going to be passed. As far as the 

other situation is concerned regarding the highway, my own personal 

feeling is that on these areas where it involves an entire state 

vide levy and an entire state wide program, that would be one that 

seems to me to be put in a standard which would be in the area that 

this would not be a conflict. I think you have tc put it boththat this 

is a conflict and this isn't a conflict in the standards that you 

are specifying.
DR. SOMMERDORF: I just want to make one little observation,

the problem that develops when you suggest that someone who has an 

apparent conflict of interest stand up and state his conflict of 

interest and then refrain from voting, I think our rules require 

that in order for passage a bill has to have sixty-eight votes.

Now this is fine for the individual who refrains from voting for a 

bill which would benefit himself or one of his clients. On the 

other hand, if it is in his interest to have this bill defeated, 

by his refraining from voting, he is voting against that bill in 

essence. For instance, on our bill last week which took the limits 

off wrongful death payments, we had some insurance people on one side
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of that argument and some plaintiffs* attorneys on the other, and 

if all of these people had gotten up and said *I have a conflict 

and can't vote*, that bill would have lost, but the insurance men 

wuld have helped defeat that bill.

MR. KNUTSON: Justice Rogosheske.

JUSTICE ROGOSHESKE: This is a new experience to me. I feel

very honored that I am appearing here at your invitation, in a way 

in which I think a member of the judiciary

the legislature and not intrude on a coordinate branch unlv^ss asked 

for his advice, so that's what I'm here for, to try to be as helpful 

to you as I would like myself to be if our positions were reversed. 

I'm of the ancient vintage in the legislature. It's twenty-three 

years ago that I served. I was a pretty young boy at that time.

I Icnew very little about conflict of interest and I don't think 

that I thought about it until the surprising incident I heard Bob 

Ticen mention, and I had an invitation, I think to the savings and 

loan party tonight, and my dear friend who I think maybe had said 

well Vernon Welch was in the legislature. He was then counsel in 

some capacity, and I remember with a start when there was a bill 

up concerning that (inaudible) he stood up and ask I believe

to be excused from voting on the ground that he was interested.

That answers some of tiiose questions. I don't think any legislator 

under the rules as I knew them, could just refrain from voting.

There had to be some (inaudible) he be required to vote unless 

excused, of course. This was the procedure that he chose to use 

and he was customarily excused. It was a refreshing thing to me 

because in those days I think during one session I was in, somebody 

in the legislature (inaudible)
read one day the ma^r^rity leader's client out of Martindale & Hubbel. 

It was a rather distressing day in the Senate.
Well, I don't want to carry on here just aimlessly. When I got 

your letter, Mr. Chairman, I thought where I possibly could be 

helpful would be
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I don’t have very much concern about a legislator who is not 

la%#yer or has no professional ethics that he must comply with, 

because it seems to me, at least if my experience still holds 

true, that it didn’t take very long during session and you were 

pretty well able to tell what legislator was voting on some 

special Interest legislation and what prompted his vote. It 

always seemed to me that his persuasive ability, if he wasn’t 

candid with his colleagues about his interest in independent 

legislation, was reduced to zero. Then he just couldn’t pass any 

votes. When he talked from a special interest standpoint, he 

either had to make an awful lot of sense, and he didn’t get any­

where just by reason of the fact that he was promoting his own 

interest. And then, of course, if you have a lawyer who commits 

a crime, he’s subject to prosecution. The fact that he’s in the 

legislature doesn't prevent that. He’s subject to being ousted, 

expelled from the legislature, a sanction that I think is about as 

powerful as anybody can have. To say that if you commit outright 

rank misconduct in the legislature, and particularly now with the 

state of affairs that have developed with the judiciary, you almost 

got to be poor and pure to be a judge since the last several years 

I am sure that must be in the legislative halls now too, that the 

kind of misconduct that is spoken of here has gone by and this 

doesn’t happen. I just can’t believe, and I never did believe 

that I walked euround as a member of the legislature regarding every 

one of my brethern in the House or Senate with suspicion, that he 

%ras promoting his own personal interests. That’s just not true,

and ypu know it’s not true. You don’t find those kind of people in

the legislature. If they are there, they are going to be there for

one term and soon they’re gene. But when you get to the lawyers,

they’ve got a special burden to carry, because his conduct is not only 

subject to the scrutiny of his fellow legislators, but of his 

profession. And when he gets in a conflict, it is serious. He 

exposes himself to disciplinary sanctions. It is very interesting
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which might lead a layman to conclude that the attorney is 

utilizing his public position to further his professional success 

or his personal interests. And all through these disciplinary 

rules and canons, and one of the great disciplines about a lawyer 

is that he*s always got to disclose, he*s got to have utmost 

loyalty to his clients, he*s got to serve his interests best to 

the suppression of his own desires, and he's got to be candid 

and disclose any conflict of interests.

It says for ex^unple in one of the disciplinary rules that 

it's ground for discipline that a lawyer who holds public office 

shall not use his public position to influence or attempt to 

influence the tribunal to act in favor of himself or his clients.

And in another place it says that a lawyer shall not state or 

imply that he is able to influence improperly, or upon irrelevant 

grounds any tribunal legislative body or public officials.

Now those are just general comments, and I might close by 

saying that the thing that has brought me in close contact with 

this code is that toward the last five years I have been a member 

of the committee, and the last two years chairman of it, to write 

canons for professional conduct of prosecutors and defense counsel 

in criminal trials. There was not anything written about what a 

defense lawyer may or may not do in defending an accused in a 

criminal trial. We just finished that report, and I have the book 

here. It was just approved last interim by the House delegates 

of the American Bar Association in Chicago at a meeting. It is 

now the official policy of the A.D.A., and the way it gets to the 

lawyers these right standards about what a defense lawyer may or may 

not do under sanctions of professional disciplines, these are 
geared right into this code, so that a lawyer who violates these 

is subject to the same sanctions I enumerated, and they will be if 

they are accepted as I think they will be, a persuasive common-sense 
Standard. They will be enforced by trial judges, by other lawyers, by 

committee, that have the responsibility of enforcing the
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professional code at this time.

MR. GUSTAFSON: Would there be any merit in your judgment

having been both in the legislature and on the bench, to incorporate 

either by rule of the House, or by statute, the canons of ethics 
that you have alluded to. I know (inaudible)

that a lawyer,legislator, or both, these govern our activities in and 

out of the legislature, but just to further reaffirm the fact that 

^ this does govern our conduct, would that be of any merit?

JUSTICE ROGOSHESKE: I think so. If I were a new legislator
and there was a handbook of what was verboten and what was 

permissible, it would be very helpful to me. I, however, would not 

put it in the statutes, as apparently I didn't know about this.

I remember now about Rabbi _ _ _ _ _ _and his great efforts back in

•59 session who tried to get the legislature to incorporate some 
code of ethics in the statutes. I would never put them there. 

Ithink you ought to recognize that as legislators you have alone 

plenary power to control the conduct of your members. Nobody can 

intrude on that power. You ought to put in quotes, I would never 

establish, Md I suppose there is argument, I would never establish 

a lay board outside the legislature to which would be submitted 

questions of conduct for their condemnation or approval. The way 

I muld do it is what we recommend here in the prosecution and 

defense counsel standards, and the way it's done in England. I 

muld think that if you have an advisory council in each house, 

or the house it chose, made up of your legislative members, to 

which a legislator could go in confidence, that it would never be 

revealed, and ask advjce in a gray area of conduct, where he didn't 

know what to do, and get advice from seasoned, honorable, experienced 

legislators, that's the way I would handle it. I would put down a 

code that could be revised as experience thought it could be revised, 

only those standards which would clearly and unanimously agree 

as something a legislator should not do, or is permitted to do.

MR. GUST/^SON: I concur in your judgment that we should not
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by statute adopt by reference the code you refer to. Would you 

be opposed to the idea of having a house rule, or part of our 

rules on ethics, that we adopt as one of the standards the code 

of ethics,the Bar Association's Code of Ethics?

Justice Rogosheske: For lawyer legislators?
MR. GUSTAFSON: Yes.

JUSTICE ROGOSHESKE: Except that the reasons are so general

that it's hard to apply without making hypotheticals. It's very 

difficult to understand what .is prescribed by it like a couple I
read.

DR. SOMMERDORF: We've heard some implied criticism of certain

lawyer legislators who have appeared before the court representing

certain clients, especially during the session, the implication

being that perhaps the fact that this lawyer legislator is also

setting the salary of the judge, or the judges, that this might
have an appearance of undue influence. I wonder if you would 
comment on that.

JUSTICE ROGOSHESKE: I think a lawyer legislator can be guilty
of that, but again it depends upon the form of conduct that he 

takes. One of the rules he has specifically - a case in Illinois 

rose under one of the canons about the propriety of a lawyer 

legislator coming before a board, had permission which was 

established by the legislature of which he was a member. They 

concurred that he should not be precluded from doing that, and by 
Implication, although I found nothing in here there certainly 
oug^t never to be anything wrong with a lawyer appearing before a 

court. The fact of the matter is, the structure of our adversary 

system is such that the lawyers' appearance before the court is 

subject to review not only by the professional ethics that he is 

obliged to come to but on the merits of the case. l think this
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about that, to try to express myself clearly. I would think - let's 

suppose this is hypothetical. Let's suppose that a lawyer had a 

client and to his surprise he was assigned to appear before a 

judge who in the years past, and maybe it still is true, who was 

a chairman of a judges legislative committee that was around the 

Capitol doing a lot of lobbying for salaries, retirements; that he 

became very friendly with him; and that the judge regarded him as 

one of the fellows who had given him immeasurable help to him and 

BO he surprisingly was going to appear before this judge. Counsel 

on the other side didn't know of his past contact between the 

judge and the lawyer. I would think the first thing the lawyer 

would have to do i« to save his client's confidence and disclose 

what the situation was; that this was the relationship he had with 

this judge, and that he was concerned lest the judge might unwittingly 

favor or disfavor the case because of that relationship, and that 
he wanted the client to know that he was going to make a full disclosure 

to the adverse client - the client on the other side, so as to enable 

him to disqualify the judge or to ask the judge to step aside.

I would think that would be the proper way to handle it.

MR. KNUTSON; Mr. Ticen.
MR. TICEN: Mr. Chairman, Justice Rogesheske; I have kind of

a practice at these hearings of asking a kind of series of 

set questions. First of all, I think there is an insidious desire 

on the part of many to get rid of lawyer-legislators, and I gather 

from what you said that you not feel that - that that's not the way 

it ought to be. I, of course, have felt, subject to the comments 

you made here tonight, that really legislators have more contact 

with courts in terms of setting salaries, establishing jurisdiction, 

etc., setting retirement pay, etc, than we really do over other 

agencies, and it has been suggested that no lawyer should appear 

before another state agency. Several witnesses have said, not only
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only during Session but during the Interim - I wonder if you might 

amplify your remarks with regard to non-judicial "agencies" to 

which lawyers might appear from time to tine.

JUSTICE RCX50SHESKE: I would think. Number one, the current

code of professional responsibility does not bar a lawyer from 

doing this. Number two, I think there are instances where a lawyer 

ought not to comment. And I got burned as a lawyer in the 

legislature doing it, and if you will pardon my personal references 

to make my point, I was vice-chairman of the civil administration 

committee. John Hartel (SP?) was the chairman, and he was assigned 

the job of all civil service legigsation, and in those days, *43, 

•45, *47, there was an awful lot of preparing of the civil service 

laws to be made, so we had an awful lot of discussion on it and a 

great, militant desire to change the classifications into a higher 

salary range, and Smokey Stover was the Director - I call him 

Smckey, but Robert Stover was the Director of the Civil Service 

Administration. I knew all of the Civil Service Board members and 

the Highway Clerks, of which there must have been about 60, after 

legislative session, came to me and asked if I wuld undertake to 

get their salary range changed - their classification as District 

Highway Clerks changed to a higher salary classification, and told 

me why, and I thought they were very justified, and I knew a lot 

about it. I knew how that was made up, I was peurt of the activity, 

and so I said I would undertake - I \fould accept care of that 

responsibility, and they all put in $10 or something like that, and 

so I filed a petition before the Director and a Brief, asking that 

they be changed from this range to that range. Stover turned it 

down, and of course I had a discussion with him, and then I appealed 

to the Civil Service Board and argued it there, and when I got all 

through with it I knew that the clerks w^uld have been better off 

by getting a private lawyer rather than myself, because I was in
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a definite conflict there. I was in a position as a legislator to 

have a very specific influence on the way this structure of Civil 

Service was being put together, and there I find I couldn’t hold 

complete loyalty to my clients because it was conflicting with the 

interests that I had as a legislator to see that that system wouldn’t 

be upset by moving the clerks into a different range than what a 

professional civil service person thought they should be. And in 

that place I think a lawyer should not appear before an agency. A 

la%ryer, for example, who would be chairman of the banking committee, 

particularly in the Senate, before whom would come the confirmation 

of appointment of commissioners - I just can’t see any other way. I 

know that others don’t agree with me, but that is. in a conflict of 

interests if he undertakes to file an application for a new banking 

charter. I don't know how you could do that. As a lawyer, I don’t 

know how you could do that without getting involved with the code 
of professional responsibility.

MR. KNUTSON: Mr. Ticen.

MR. TICEN: Suppose I had a workman’s comp. case. I’m sure

we will hear from that a little later on this evening - and I’m 

appearing before a referee who I personally gather could care less * 

about me, whether I’m in the legislature, God, or whomever. I gather 

you %rould think that would not be a conflict of interest.

JUSTICE ROGOSHESKE: Not only no conflict of interest, but

as I was talking on the side of God earlier, very desirable. I’ll 

bet that many revisions of the workman’s compensation law has been 
the result of a lawyer-legislator’s undertaking to represent an 

injured employee, who has found that there is a gap in the statute 

which ought to be corrected. I don’t know how a lawyer could ever 

feel that he would somehow exploit his public office to represent
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in injured employee. I used to turn them down as a country lawyer 

because I thought we had compensation counsel. That was a bad 

mistake.

MR. KNUTSON: Any further questions? Mr. Norton?
MR. NORTON: Mr. Chairman, Justice Rogesheske: Did you feel

that this new code of ethics is sufficient to cover all disclosures 

or do you feel that there ^.hould be more speicific rules in regard 

to disclosure of at least the nature of clients or else, let's say 

investments that a lawyer or any other legitSator might have.
JUSTICE ROGOSHESKE: I think that's a very gray area. You have

to remember that the code of professional responsibility deals 
primarily, and only in two instances, with the lawyer's relationship 

to his client and to the court. It deals only in two instances 

with his relationship as a lawyer where he is also a legislator or 

a public official, and I would think that when you ask a lawyer- 

legislator to disclose his clients, that you are trespassing on 

what the speaker said, and I agree with that, a very sensitive area 

reaching into i ->e confidential relationship with a lawyer and his . |

clients. ’

MR. NORTON: What about the investments question, Mr. Chairman? |

MR. KNUTSON: About what?
MR NORTON: On a broader approach, do you feel that investments

or interests should be disclosed, lawyer or not?
JUSTICE ROGCBHESKE: I I I don't - we're struggling with in

the courts now, as you know. Many of the states - the Federal system 

of judges have established rules about it. It means the mischief of 

a public official having investments . s not that he has them, but 

that the people he works with - in a collective group, such as 

serving on an appellate court, do not know. I think all of it would 

be alleviated by a disclosure to his colleagues. Where you can do 

it on an appellate court, as we can, and we do not ever hesitate 
in the court the way it's presently constituted - whenever a case is 

being conferred in conference after oral argument, to start out with 

saying to the others on the court, I want you to know before I speak
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to this, that this is my connection, either with the lawyer who 

represents the client, or with the subject matter involved, and 

so on. I have found in the last three or four years - Well,

Judge Sheron had an awful lot of trouble because he did have some 

investments, and he just got rid of them all. And it's pretty near 

impossible for a judge today to have an investment except government 

bonds, and maybe some land, because of that potential conflict of 

interst. I think it's the disclosure. Now the way it's worked in 

the courts where this is now being studied by Judge Heinert's 

committee of the ABA to rewrite the code of judicial conduct, and 

the way it's being worked in the interim, and the way we have been 

t rying to come to an agreement is th it a judge would fill out a 

questionnaire of what holdings, what property holdings he has, what 

his interests were along that line; what his mortgage was, who had 

the mortgage; what his life insurance was; what his investments were. 

And he would file that in a sealed envelope with some person who could 

not open it, and it could only be opened at the request and upon the 

showing of cause by another member of the court or by an ethics 
committee investigating the judiciary.

MR. KNUTSON: Mr. Johnson or 2-lr. Haaven?

MR. JOHNSON: Do you feel, as you indicated in your remarks,

that really the key here is that we can discipline our own because 

we have the power to remove those who get out of line. 

not sure that the people believe that. And you also indicated that 

a citizens group might not be in the best interest. Now I've been 

thinking along those lines, but you kind of shot holes in my idea 

that maybe the people ought to get closer to the situation and gain 

some confidence in their governing body, but could you explain that 
a little bit better, or..
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JUSTICE RCXSDSHESKB: Just off the top of my head - I haven't

thought it through, but I don't see how non-legislators, no matter 

how outright they are, can judge compassionately and accurately 

the claimed misconduct of another legis.lator. The men of good 

faith and good will would be doing it, not to embarrass the fellow, 

or not for a political advantage that may come from it, because 

no matter what side of the aisle you sit on in the Legislature, 

you develope such a close bond that no legislator wants to make 

trouble for another because he knows that it works both ways. So 

that's why I think if you had this advisory committee, first to 

prevent a fellow - for most of it would be done out of ignorance 

. by a person, and he's going to do it, no matter how many rul^s; 

the cheater - the corrupt person - who is going to make a righteous 

man out of him? But the fellow who does it because he's stupid, 

or somebody else did it and therefore he does it, is the fellow 

that you want to warn, to make him into a good legislator. That's 

where I think the effort should be made.

MR. KNUTSON: Mr. Haaven.

MR. HAAVEN: Mr. Chairman and Justice Rogesheske: I*m a

non-lawyer from the country, and - - - -

JUSTICE ROGOSHESKE: I see you on television, though.

MR. HAAVEN: Thank you. I'm possibly in the position of

defending the lawyer-legislator back home, and believe it or not I 

do defend them.

JUSTICE ROGOSHESKE: Thank you.

MR. HAAVEN: But the image has been lost out in the country to 

a great extent, and I am curious as to your reaction to the series 

of articles which ran in the Star last summer and fall by the two 

writers, which incidentally, were asked to appear before this 

committee, but decided apparently not to. What was your personal 

reaction, and what, if anything, did the bar association do to 

help combat it?
MR. ROGOSHESKE: The answer to the last question is 'nothing*.

In answer to the previous question, my reaction was one of anguish,
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and one was the fact that the public could have from those 

articles gotten the wrong impression. Because, for example. 

1 know of no more honorable gentleman than my friend from 

Morrison County. He and I used to argue endlessly about the 

propriety of his representing carriers before the case of a

or could b.. 1 boo. of -,«ld oot do .h.r tbc.c

o«»n. ..f bo .1»U rot do to exploit hi. lepi.l.tlvc office 

.M he', been pobllcl.ed l» tbe peper. with tb. Inceeodo., end 

pebllcired .beo «.lhlno Ihto the cb.td.ers of tbe s«pret,e coert,

•end .ittlb, doe. or eppe.rib, o„ ergoee. He .ever eppe.red 

.Itboet doing it in . profeoionel wry. »o« I don't h.o» that 

if. .11 ~ pure tbet on. .hoeld dl.egre. with «h.t he did, or 

lW,.r. t«y dl..,ree -Itb it. Hut tbe unfortu.ete thin, .bout 

tboe. article. «. tb.t they left people uitb .n ide. tbet no

,„od c.n cob. fro. bevln, . l.W.t *. • legl.l.to- ' 
f,ere'. eny doubt .bout it th.t . l.uyer «bo goes to tbe legi.l.tur. 

b.. . greet li.it.tlob on hi. pmetice. 1 tbinh if. true .bout . 

dootor. But 1 tbinh if. certeinly true .bout . l.uyer. -Uy 
du.t.f».'. gueetiCb .bout tuo contr.ctore. They u.nt to hire .. 

i„ ., dietrict. They cc. to .y office end they 'c.n ue put

you on . reteiner of SIO.OOO . ye.r.' hnd «. Gu.t.f.on ..ye. or 

What?* A lawyer like that has to say, *now look, you are 
„ prot...lon.l ..rvlce., not for tbe po.ltlon I hold In tbe 
legleleture. Be'. ,u.t got to '1 c.n't represent you'. Hou -

b. ..orifice. . greet de.l. Tbi. 1. .e-tbing the public '

hnou. H. eould r»he . lot »ir. ~ney if he didn't b.ve tbe etrictur

of a public office.
«. Tbe.. .rtlcle. r»re or 1... define ub.t tb. peep e

„r. tbibhin, elreedy. 1 ».. f« »ob-rib, ub.t tb. b.r ...oci.tion 

did if tb.f. tbe org.nir.ticn to do .o to help co.bet tbi. sort 

ibcget HO you feel they should have done .o.etb.n,7
„H. BOCOSHBHKH: 1 don't hnou. It', herd to .otiv.t. . volunte
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lawyers organization to come to the defense of lawyers that they 

may think arc maligned. I don't know. How do the broadcasting 

associations do it, kick over the traces of prejudice in defending 

a criminal trial. We've got the fair trial press council and

call them in and say 'why did you do that?' But it's only on a 

half-hearted basis.
MR. HAAVEN: It seems to me that publicity should be able to

get out somehow on this code of ethics that you do have.

JUSTICE RCXSOSHESKE: Well, there is hope. We now have a

director of professional responsibility, an 18 member lawyer 

committee from all over the state, with a full time director, whose 

job it is now, if it is suggested that some lawyer has committed 

misconduct, to give not only the chance to defend himself, but 

the complaintant a chance to make the accusation. I think that 

as it goes on (inaudible)

MR. HAAVEN: In the past five to ten years, how many attorneys

have been brought up before the bar?
JUSTICE ROGOSHESKE: Unfortunately only those that the public

dissbarred by finding them guilty of some crime, and after they 

were convicted, then we as the judicial system se^ the disbarrment.

MR. HAAVEN: How many?
JUSTICE ROGOSHESKE: We got quite a few in the prison today,

la%#yers (coughing, etc.)

MR. HAAVEN: I know of one!
JUSTICE ROGOSHESKE: We have been derelict. We deserve all.

It has been our fault and the buck stops v/xth the Supreme Court 

of Minnesota. V/e have had a system, and this is not only with 

Minnesota, Minnesota is a quality state with its oar association, 

don't misunderstand me. This has been true all over the nation, 

that the reliance upon the profession to police itself simply has 

not worked, and the reason it has not worked is because you can't 

asX la%#yers who are busy to investigate claims on their fellow 

practitioners and you get into professional problems
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when you go outstate where a lawyer who is accused of misconduct 

is having coffee with a lawyer who is on the ethics committee 

required to investigate him. So now we*ve got this system where 

initially it still goes through that committee, but it goes right 

up to the director who can move right in and find out the facts.

I look for the day when I hope, somebody says I*m a dreamer, but 

I look for the day in my profession when we walk this trial lavryer 

unless he does some crime of passion, that a lawyer will be 

suspended from practice, ‘^■he fellow who has the nervous breakdown, 

the guy who mixes his clients and comes up with his own, will be caught 

before he reaches the point and needs disbarring.

MR. KNUTSON: We thank you very much, Mr. Justice for coming

down here. We call as our next witness Mr. C. H. Schaefer,

MR. C. H. SCHAEFER, COMMISSIONER, WORKMEN'S COMPENSATION 

COMh!ISSION: I am Cy Schaefer of the ViOrkmen's Compensation

Commission. V7e are successors to the Industrial Commission which 

was abolished by a reorganization act about forty years ago. My 

experience has been pretty much with workmen's compensation; therefore,
I am going to confine my remarks to my experience as far as 

workmen's compensation is concerned.

Now workmen's compensation in Minnesota will have its sixtieth 

birthday in a couple of years. I have had some contact with it in 

one way or another in excess of forty of th'^se years. We first had 

workmen's compensation in Minnesota in 1913, from 1913 to 1921 the 

jurisdiction was in the courts of this state. In 1921 the 

industrial commission was established, and then from 1921 to 1967 

the industrial commission administered to workmen's compensation laws 
and as I said the operating name was changed to 'workmen's 

compensation commission*.

Just a few words about my experience all these years as far as 

lawyer legislators operating, before thecommission, I can not say that 
I have ever had a problem. I never had any undue influence, any attempt 

upon the commission, me, in any way whatsoever. I have been
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been a referee for some thirty years and can honestly say that I have never 

had knowledge of any case or do I recall any tine that a representative 

employee who was a lawyer legislator make any attempt to speak to me before 

that case, or make any comments about my position after it. I find the 

^same thing is true before the commission now. The greatest cases in work­

men's compensation are pretty much spread out. There is no concentration 

of any one individual I know of. Speaking of cases, did you hear where 

some members of the legislature represented a defense client one or two 

years ago where a senator was retained by an insurance company. Undoubtedly 

• this insurance company may have had in the back of their m.inds that he being 

a member of the legislature, maybe his province would lend a little ease to 

. the cost. He lost his case. I can recall several similar cases over the 

years. But, the point I am making - most of those cases I think they’re 

lost. They did not prevail. No criticism was ever made of the conm-.ission 

^in any way or any attempt to effect a decision one way or the other.

C Taking another lawyer legislator in the field of workmen's compensation,

I say if there’s any attempt to bring any stress and strain upon the 

commission, it’s - and that’s not true either. They call up and say I 

have this client, he wants our aid, and we do what we can for him, I think 

that’s our duty. The mere fact that he’s a member of the legislature, 
that he calls upon us for our service, I don’t think that constitutes any 

undue influence. The point I’m making on that is that we’re probably called 

on for a little more service from a non-lawyer legislator than a lawyer

because be takes care of it himself.
So, to sum it up, I would say that as far as the industrial coimrdssion

is concerned I can honestly say I have taken no profits whatsoever, or any 

attempt to cause any influence upon the commission. There may have been 

once or twice in certain cases where somebody was not pleased by the 

decision and has come to see us, but actually it never came to pass. On 

second tiwu^t, perhaps he hasn’t (inairaible) As Mr. Bog»heske pointed out, discuss 
these preblere and if they do have difficulties with workmen’s ccepensation, why they are 

the people yto are going to help us solve these problems in the oatdng session, and as 

fer as attempting to bring any undue influence upon the oonnission, I say it’s non-

existent.
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MR. KNUTSON: Any questions of Mr. Schaefer? Thank you, Mr.

Schaefer. Mr. Peterson, would you give us the benefit of your 

experience?

MR. P. KENNETH PETERSON, COM.MISSIONER, DEPT. OF PUBLIC WORKS: 

Like Judge Rogosheske, I am invited here, and I served a number of 

years with him, and a few years following him, and I know that at 

that time there were questions that did arise, and I will concur 

with what he says that it was not looked on very favorably by 

colleagues those who were known or thought to represent clients 

within the legislative hallsitself. I would like to relate myself 

to the subject that is before you tonight and talk really in two 

terms what having to do with our relationship with legislators 

generally. I think from the comments previously that this is 

pinpointed toward the relationship of lawyer legislators which 

is different from lawyers generally. Yet in our situation I 

regard them pretty much altogether because the community and all 

of us within the community will call upon their records la'ar to 

oversee, to require, to obtain information concerning a vow which 

they may have.
Now those of you who have had anything to do with our body, 

which incidentally is the oldest agency outside of the legislature 

itself, which will celebrate, I might add, its 100th anniversary 

on March 4th of this year, that we are approached from time to 

time by legislators as to a situation that may seem rather minor 

to you, but in particular outlying communities, they are matters 

of major concern. I think for example there are a few inquiries 

since this legislature has met, and they have been only inquiries 

having to do with the dualization of railroads people. Now this 

is a process that has been going on for a long period of years and 

the concern expressed in these communities are expressed 

necessarily to the legislators (a) because they're here, and (b) 

because they are representing them, and they make inquiry of it. 

V/hen they do, they do not enter an inquiry in the case, but they
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call for information, and I think quite properly so, as much as 

we would expect a mayor or county board member, or any o. her 

persons who might be called upon by the community to make this 

inquiry. But specifically having to do with lawyer-legislators, 

and this would apply to them also, but more often than not they 

come to us by way of communications, either in letter or person, 

to inquire as to what is involved in a particular matter that 

may be important. And most of you will know a petition that's 

normally filed with the commission and is concurred on a given 

question, at all times are the parties represented by counsel, 

roost generally they are. They might ask that they expedite the 

mrk of our commission very considerably. Well, they are lawyers 

so they understand the procedural requirements as set forth in 

the civil procedure act that was adopted by a legislature some 

years ago.
Now quite often they will be applying, or inquiring, or they 

will be to the extent that there is representation , and I might 

add that since 1967 when I assumed this office, at no time have 

any of them appeared in terms of a whole community as practitioners 

before us. Incidentally, not all practitioners who appaar before 

us are lawyers. There are, as in the case of the Interstate Commerce 

Commission, and other regulatory bodies at the Federal level, those 

who are not lawyers, but who are licensed to practice before that 

commission because of their particular experience or expertise in 

the field. Most generally when they repre^>cnt a cl^‘?nt they

will have, of course, the interest of just that client without 

reference to a whole community. It doesn't mean that it is 

necessarily a selfish desire. It could very well be for example 

in the area of transportation that the community desperately needs 

a particular service and the defense may be representing a client, 

but at the same time, representing a wider constituency, namely, 
the people whom he represents or those in the immediate vicinitv.

Secondly, having to do with legislation, as you know, our 

body is created by the legislature, and there are a whole body of
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laws that date back many many years, and because of the rapid 

Change of time, new and other legislation is required to clarify 

or to change or alter existing laws. Much of it is remedial in 

nature. There will be I suspect nothing in the nature of a half 

a dozen proposals that will be made to this legislature that will 

be recoirmended by our body, not to influence anybody, or to be 

influenced by them, but to clarify that which is invalid. Quite 

often our decision making is very wide, very broad, and in most 

instances calls not only for a judgment of the law but a question 

,of policy and a question of what is prudent and what would be in 

the best interest of the body or community concerned. Certainly 

I would hate to think that on these remedial bills, the man who 

happens to be a lawyer would be constrained to restrain from voting on these 

natters,because he perhaps better than a non-lawyer member of the 

legislature, would understand what is involved.
As to those who practice before the legislature, like Judge 

Rogosheske, I would like to relate back to the days that I served 

specifically from 1947 to 1954. I heard it said, and it has been said, 

althoughi think it was probably less publicized in the newspapers, 

thAt there were many lawyers who appeared before our body and who 

by reason of that fact were accorded certain privileges and 

decisions that were made that way for the reason that he was a 

n«nber of the legislature. I can say now as I serve on this 

body that in the four years that we do not hear all cases inasmuch 

as there are a number of cases that do cone before us, but of all 

of the four years that I have served there has been only one lawyer 

legislator who appeared before us at all. That isn't to say that 

there hasn't been an inquiry or a personal conference, or something 

of that sort having to do with the method by which to proceed and 

that is new to him, but it has in my experience that only one lawyer 

has actually appeared while I have sat on a case, and I do sit on 

all of the cases, particularly within the jurisdiction and the 

knowledge of the commission.
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And may I say in the case of this lawyer, he is one who has 

served his clients, and by the way, he represents out of state 

telephone companies, small telephone companies, that he is 

probably one of the few who was able to represent them adequately 

because of his knowledge and his expertise. I called on the 

director of our tel<nhone division to inquire how long this 

particular member had served, and I learned that he has been 

before our body and for these clients, and these clients only 

since back in 1957, and which was prior to the time that he became 

a m&nber of this body.
I do not mean to infer there is anything particularly mysterious 

or unique about our body except that there are a lot of cases thet 

have been handed down. There have been a few cases at the appeal 

level that a new lawyer who might or might not be a member of the 

legislature would have no prior knowledge of. It calls for a 

certain expertise in the field not only of law,but of the county 

that %rauld specialize or qualify a lawyer being a member of this 

body or not, who could adequately represent his clients very 

effectively. Then I would say there are the cases of lawyers and 

non-lawyer members who at least on one occasion I can recall, who 

appeaured as witnesses in behalf of either the protestants or on 

behalf of an applicant. VHien these are done,normally he speaks so 

tenderly that his testimony is not taken as part of a record, but 

he is accorded the privilege of speaking for the community that he 

is representing. This is only fair and proper that he do so,

because what we do is of concern to every single community in the 

state.

The one difference I*d say between ourselves and Judge 

Rogosheske's body of the Supreme Court is that all of our cases 

are appealable. Therefore, if the adjudications that we make are 

regarded as being not supportable, not meeting the best of the st?*ndards of 

deciding cases of this kind, they are appealed, or capable of being 

appealed through the District Court, and can be appealed further
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to the Supreme Court. Consequently, there is very little room 
for wrongdoing.

That, Mr. Chairman, are the few remarks that I came prepared 

to make, and as the others have, I will submit myself to your 
inquiries.

MR. KNUTSON: Any questions of Mr. Peterson?

MR. TICEN: V7ell, perhaps a facetious one, Mr. Chairman.

I am assuming that you do not recommending that that one lawyer 

legislator who appears before you with some regularity should be 
prevented from continuing as an attorney.

MR. PETERSON: Indeed not. I would say that the particular

people that he represents, and it is in a very specialized area, 

it would be without really the advantage of his expertise knowledge 

gained over a 3cng period of years. It is an area of law that is not 

commonly practiced by auiy others, and ‘ we recognize quite readily 

those who are specializing in communications and transportation 

as a primary area, and I think the client would suffer very 

measurably. I can recall in at least in one of the two instances 

his clients were not successful before cur body.

MR. SCHUMANN: I have had the occasion to speak twice at

hearings that were carried on before your commission and I just 

know that I realize tonight why we lost both of them.

MR, PETEP.SON: (inaudible) brought before the

commissioners and decisions are made and can only be made under 

state law, and statutes by the commissioners. We have actually 

revised our own procedures so that when one of the hearings is 

held, the proposal for decision is not put out in the name of 

the commission but by the hearing examiner, and then all of the 

faults of the hearing come back to us amd we make the finding at 

that time. I should add that because of persons, the lawyer and 

non-lawyer who appears before our body is prejudiced by the fact 

that he isn't a legislator.

MR. KNUTSON: We have one other item we want to talk about.
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• Representative Savelkoul has a bill that is designed to do something 

with this situation, and we thought we*d like to hear a little bit 

about his ideas. Mr. Savelkoul is a lawyer legislator appearing for 

special favors on his bill before this committee.

MR. SAVELKOUL: I realize it*s late and I have no objections to

coming back another time (inaudible)

MR. KNUTSON: I think if you would present your ideas and the

reasoning for your bill, especially in view of what we've heard 

tonight, we'll try to limit the questions on the understanding that 

this is before a committee. Just so we get your ideas on this.

MR. SAVELKOUL: 1 might say, Mr. Chairman, that I don't feel

there is a problem with lawyer legislators. I might say that in my 

proposal that (inaudible) I feel a high standard of

ethical conduct that I feel exists, and this isn't (inaudible) 

a substantial amount of review in this area from articles written 

and books written involving other states (inaudible)

So the purpose of my bill really is three-fold, I guess. One is to 

limit the possibility as a potential for what an unbiased person 

might consider unreasonable conflict involved in the decision in 

their voting process of a legislator.

The second purpose is to provide guidelines for the legislator 

first of all. My bill also includes recommendations for the 

executive and administrative branches' conduct, and I envision 

anyone from these divisions being able to go before this body and 

hear an ad hoc decision as it relates to a particular problem which 

may exist. I think this is necessary, and I don't think it's 

possible to develop one code that would govern all situations, but 

I teil you why I think (inaudible) an example. For instance, in 

the administrative branch of government, you get into situations 

where investments are made. And if a particular man in charge of 

investments will suggest one stock broker or one fund over another, 

there is some potential or some question, at least from other 

stockbrokers, and the public, that he is favoring one broker or 

another, or he is favoring one salesman over another, as the case 

may be. You get into situations where buyers who are in different

-33-

A
A



'•

Ethics Committee

bcuuMS of ,ovorra,oot .to Ito.tod by pooplo «bo •« i" «>»

„ui.,. .sp.oi.iiy 11 «'"v •=“ “
P.P.OO looklPJ .t this »o.W I.K. fbo .PPtooch tb.t sorothiog 

crooboa 1. .. b.oa. Thoso pooplo »ho .to involv.a In potch.sing 

a.p.ttoont, sh.ll not h. .llo..a to .yen t.h. . ...1 Itoo so-on.

is . venaot. in logisUtivo .t... you c.n ton Into non, 

.lto.tions .hot. . invyot oth.tvls. ads with . client who h.s 

.n lnd..t before the loglsl.tot. off ...sen- Ana .. .. l.glsl.tots 

«, d fd If. . conflict, hot I goes, the point is this th.t 

It »y not b. . conflict, but the point Is this th.t If the public 

in f.ot think. It's wrong, or thinks Ifs Inptop.t, th.yt. f.cing 

. .y.t«. th.t btesks aown. so n.yb. they oouia h.v. . voice, .n 

opinion Which wouia he v.Ua, sna which wouia prevent u. Iron 

engaging in that particular conduct.

Third and last purpose of this type of bxll and this type o 

nomltte. is to a.v.lop . sltu.tlon wh.t. . nd.t of the public. 

If you will, . ctn-itte. on Its own notion cooia look into . 

pettlculet sltuetlon Involv.a In . question of ethics ..a n.k.

. a.cislon, ..k. . ruling which wouia be confia.ntl.l .na to the 

, pdle lnvclv.a, suggesting If itls ptop.t .na suggesting if It 

isn't proper. It wouia be . a.vlce where the ruling, the a.cislon 

wnuia t. ...llsbl. to l^lsletor, to guia. future conauct, .»a 

wouia .iso give the public q tding th.t they h.a .n Inp.rti.l 

aeclslon, .na whether the conauct w.s illeg.l or not proper for . 

legislator to engage in.

The bill itself. I goes. ooPlss "'1® 
brosa blll. I else h.v. . bto.a .n.namcnt to It. D.sldly it 

involves . co»itteo ecpo.ea of leglsl.tlvo people es well .s 

non-legisletlve people, .na so in foot wouia bo non-leglsl.tive 
■ „y first inptession w.s ,ust h.vo this only leglsl.tlvo,

d .fter thinking .bout i' ..a re.alng ooro .bout it. I think 

It's not only . problcn of conflict with . legisl.tor. If. .

-34-

i

J



Ethics Coinnittee

co„«iot i» o. th. public in tn. upinlatlvn. .. ».U >• 

n.e .a„inis«.nivn, ns «.li
Th.r..o.e, I h.vn people «« «• l.,lsUtur. Involved on the 
c„„i.,lo„, people lt«. t»h enecetlve ena people fro. the .a.ihtett,- 

tie. ineolvea on the oo-iseion. 1 ch.t,e the. -ith «.h.thin, npon 

. „1. Of ae.i.ln, . oeae of oonaoct fo. p.rt tine. .. ee foil
tf.« people, tehln. Into ooneiaetetion that .e ao have a part t»e 

X„l.latote. ana ttf to annlve at eolotlona ana —“ “

.here they ~oia go ocoog, ana make baaic reasons. e 
to h. aon. in thl. ~«.er hecaose oar lepislati.e prooe.s 1 a.n

feel 1. aesionea at least in . . . . . . ion, ana hy the time ana the

a«,th -.ich ~nia have to he otllirea to go into these areas.
The eeoona part .ill he to Issne these aavlsor, oplnloh. to 

Xerislators, hut also this oon.ni.sion «niia he a o»«is.ioh that 
..„,ia issue these opinions to oity oounoiln.n or county conn, ssrohe 

a. the case n«y he. The type of thin, 1 have in oina here is. 

for instance, if a city alderman, for instance, an insurance man 

and all the city insurance is sold to that agency, there may 

fact h. no conflict. But the point is -a.f« via, all the other i^ 
i. to^i the people .ill think he is takin, aav.nta,. of a s tu.tron 

uM think he's i.T.roperly usln, hi. office, ana that s . er ^ 

hreak. ao«. the confiaence in the syste.. Ana, I t in 

higher priority than allowin, an insurance man who '

oouncilman. for insrance, have, you kno., that particular

in question.
The fourth function is lor the oxmittee to i»estl9at. to its

of a confidential nature (inaudible)

riir: pr::i::rrTh. omy...... ..1 .ma make
. oect^enaation a. such to the puhlic is in a situation .he« t.ey

a - in effect make a final., of the —“ “ “
st.na.ra Of conauct .hich has keen aevelcpea has heen vio .«a 

Trohahle cause te.ra violation of the statute, they presently 

Basically, thaf. the philosophy hchlna the bill, the tyre

-35-

i
I

J



Ethics Conunittce

I
Q

9>

thing I envision it accomplishing, and I realize there are many 

problems, but I just don?t feel that we can here in the 

legislative session pass, first of all, I don't think it's wise 

to write this type of thing in the statutes, but I think as a 

practical matter, it is just possible to write all the specific 

decisions that will have to be reached into the statutes since 

there are innumerable situations for lawyers, as well as lay 

legislators where in some situations contact may not be appropriate 

but in other situations would. And I think that decision has to 

be made on an ad hoc basis, not by a committee that necessarily 

is all legislators, but definitely a committee that would have 

substantial representation from the legislative body, and from 

those people who are involved in it.
MR. KNUTSON: I think there are a couple of observations

%fhich we should limit our questioning to at this time at least.

The suggestion is a committee with outside members. I think 

^at is something we should limit our questions to. It can 

investigate on its own motion, I think we should limit our 

questions to that one too, and it covers all branches. If we 

can limit our questions to those three areas, I think those are 

the items that perhaps you need to this bill and that we would be 

most anxious to get Mr. Savelkoul's opinion on at this time.

NR. GUSTAFSON: Mr. Chairman, would you want to extend it to

a fourth one? (laugh) Henry, that's a rather ingenius code you

you have here and under the circumstances has great merit, (laugh)

I have two questions. First of all - I haven't read the bill,

sorry to say - but you said that this would be done in a confidential

manner and that creates two questions: (a) how to you keep that

kind of an organization confidential, and (b) can you, you know,

public-wise, otherwise, say to an organization legislatively

ordained, that their deliberations up to a certain point shall be 
• • 
confidential? Can we do that?

MR. SAVELKOUL: VJcll, one of the specifics of my proposal is
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that when the person whose ethics are being questioned feels that 

he wants it to bo public, he has that option, or if he feels that 

it shouldn't be open to the public, I think that he should have 

that option. Now, I think you can keep it quiet the same way you 

keep a grand jury hearing confidential. I mean, I think there can 

be rules and guidelines written down so that the preliminary 

investigations, if you will, the preliminary discussions shall be 

• confidential and not open to the public.
MR. GUSTAFSON: Well, Mr. Chairman, the grand jury analogy

isn't quite right because the grand jury, you understand, they 

ultimately come out and everybody knows they're meeting, and 

everybody knows who they are looking at and what they are trying 

to find, so grand juries are not confidential, except that nobody 

gets in the jury room except by invitation. That isn't quite what 

you have here.
MR. SAVELKOUL: No, not quite, but I'm talking about the same

concept where this commission can not be used as a witch-hunting 

device for political purposes. I would like to have them be able 

to make their deliberations without the focus of cameras, etc.

MR. GUSTAFSON: I think the thing that would scare me is

something like this, that politics being what it is, somebody could 

make a charge, and the old saying -'where there is smoke there is 

got to be fire' - and it could be totally without merit, but 
suddenly this person finds himself before this commission and it's 

a matter of record that somebody is being investigated, and the 

first thing you know, they know who he or she nay be. They are 

totally innocent, but because there is offensible ancharge being 

developed they are guilty before being innocent.
MR. SAVELKOUL: They can do that now. They can file a

complaint. In fact, in my first campaign, I was charged with 
violating the corrupt practices act. It hit the headlines, and 

I had no way, other than by my own press releases to giv. a 

decision 'hat what I was dui.y was or was not proper. There was
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no notice other than my word, and what you say is true, that 

possibility exists, but it exists right now in the form of 

ooBiplaints for violation of the corrupt practice act, and in our 

statutory committee it exists, and there is no redress other than 

saying it*s true or it wasn't wrong. In my particular campaign 

the violation, or alleged violation was one of the ads put in the 

paper did not have my campaign committee's secretary-treasurer's 

name on it. Like you say, (Interruption) and I think this

provides more protection for the abuse that you mentioned than the 

present status.
NR. SCHUMANN: I am wondering, now, I charge the labor and

code ethics (inaudible)

I find a lot of merit in this bill, and I wonder whether by that 

we ought to preclude it from considering this other than just 

considering the idea.

MR. KNUTSON: Well, I'm considering the idea. We're not

considering it as a bill, emd our charge is to make a report to 

the members on ethics of the legislature, and I thought that we 

should at least hear the ideas behind this, and if by chance we 

should want to recommend something like this. We are in no sense 

considering this bill for passage, or anything like that. We will 

not be taking a vote on it. It is before a committee.

MR. SCHUMANN: May I add one more thing. I appreciate the

idea that it covered all public officials, and the idea that the 

confidence of many public officials is at stake in our whole system.

I think personally, myself, I think it's a good idea.

MR. KNUTSON: I think you're right in raising that question,

because we don't want that misunderstanding. We are just considering 

this for the ideas.
DR. SOMMERDORF: Well, Justice Rogosheske, notwithstanding

I think there is some merit in having some non-legislators on this 

committee if we are judging people outside of the legislature, as 

well as inside the legislature and the executive branch. In

-38-



Ethics Committee

"n

c

o
■T-“

response to your question.as to whether or not we could charge 

the committee such as this with keeping things confidential, I 

see no reason why we can't. The present ethics committee is 

charged by statute to keep all deliberations confidential to a 

certain point - what is it, a gross misdemeanor, (Mr. Knutson, 

yes), so I don't see why we can't put this sanction on the other 

commission we might set up.

MR. KNUTSON: Any other questions? Thank you Mr. Savelkoul.

We surely appreciate your coming down here. One other item that 

*I have tonight, and this is in the nature of a report to the 

committee from myself.

It disturbed me a great deal about these two reporters who did 

not choose to come here last time, so I took it upon myself to 

contact them again and ask them if they wouldn't come over and visit 

with us about this subject, and I explained to them that our 

intentions were, if you want to put it this way, purely honorable. 

They had done some work in this area, and they indicated they would 

reconsider, and today I received a letter from them that they have 

said I could make a part of this record, giving the reasons why they 

ifould not choose to appear before this committee. So, I am going 

to make this part of the record by giving each one of you a copy of 

this letter, and I again am expressing my own personal opinion, I 

feel rather disturbed about this because I think it's an area where 

%re have had some communications to the public on this subject. At 

the time that it was done, there was no communication with the 

committee charged with this responsibility, at least to my knowledge, 

and I think that our discussions tJiat we've had these past two 

evenings have been very good for understanding the problems involved 

in this subject. I think they would have been good background for 

the witers that did this article. I think they would be good 

follow-up articles for the writers, and yet they choose not to , 

draonstrate any further interest in investigating this matter.
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1 just feel pretty strongly about this. I don't feel that it is 

a matter that we would care to pursue any further, but I think 

that I am personally going to let these writers know my feelings 

as I have expressed them to you tonight, and if anybody wishes to 

join in or express them otherwise, I think you should feel free 
to do so.

The only other items I would like to have the committee hear 

about as these reporters have suggested in their letter, there 

two people, or three people, four people I guess that they ran 

across that have done some work in this area, and I will contact 

them to see when they might be available and see if we can't 

spend a little time listening to them. They apparently have done 

enough work to be near experts in this area, if there is such a 

thing, and 1 think it might be of advantage to us to hear th^.

Is there anything else that the committee would like to hear 

before we start our deliberations? If not, hearing no objection,
I declare the meeting adjourned.
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