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The proposed legislation provides for a required pay equity report from a political subdivision
to the Department of Employee Relations at least once every three years instead of the current
requirement of at least once every five years. In 2003, the Legislature suspended reporting
requirements for 2003 and 2004 and further that the report would only be required once every five
years beginning in 2005. Previously, the Department of Employee Relations by rule had required
a report at least once every three years.
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Senators Ranum, Dibble, Higgins,v Vickerman and Lourey introduced--
S.F. No. 1084: Referred to the Committee on State and Local Government Operations.

A bill for an act

relating to public employment; modifying pay equity
reporting requirements for political subdivisions;
amending Minnesota Statutes 2004, section 471.999.

- BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 2004, section 471.999, is
amended to read:

471.999 [REPORT TO LEGISLATURE. ]

The commissioner of employee relations shall report to the
legislature by January 1 of each year on the status of
compliance with section 471.992, subdivision 1, by governmental
subdivisions.

The report must include a list of the political
subdivisions in compliance with section 471.992, subdivision 1,
and the estimated cost of compliance. The reporﬁ must also
include a list of political subdivisions found by the
commissioner to be not in compliance, the basis for that
finding, recommended changes to achieve compliance, estimated
cost of compliance, and recommended penalties, if any. The
commissioner's report'must include a list of subdivisions that
did not comply with the reporting requirements of this section.
The commissioner may request, and a subdivision shall provide,
any additional information needed for the preparation of a
report under this subdivision.

Notwithstanding any rule to the contrary, beginning in

Section 1 , : 1
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2005, a political subdivision must report on its compliance with
the requirements of sections 471.991 to 471.999 no more
frequently than once every f£ive three years. No report from a

political subdivision is required for 2003 and 2004.
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Senator Higgins from the Committee on State and Local
Government Operations, to which was referred

S.F. No. 1084: A bill for an act relating to public
employment; modifying pay equity reporting requirements for
political subdivisions; amending Minnesota Statutes 2004,
section 471.999.

Reports the same back with the recommendation that the bill
do pass. Report adopted.
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March 30, 2005...ccccccceccccconscs
(Date of Committee recommendation)
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S.F. No. 1551 - Voting Rights

Author: Senator John C. Hottinger ;
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Date: March 21, 2905

S.F. No. 1551 includes a number of provisions to make it easier to register to vote and to
vote.

Section 1 extends from ten to 15 days the time for filing a voter registration application after it has
- been signed and dated by the voter and imposes the obligation to file by the deadline on everyone
who handles the application from the time it is signed by the voter until it has been filed with the
county auditor or Secretary of State.

‘Section 2 adds to the section on election day registration a description of the many documents used
to prove a voter’s identity and place of reference now listed in the rules of the Secretary of State.
It adds a wireless telephone bill to the list of documents that may be used to prove residency. It also
permits vouching to be done by a person who is not registered to vote in the precinct but who is
working in a residential facility in the precinct. It strikes language that limits the use of an Indian
tribal identification card to Indians living on a reservation and requires the county auditor to keep
a record of the number of election day registrations accomplished by means of an Indian tribal ID.
The current law was declared unconstitutional in violation of the Equal Protection Clause by an order
of federal district Judge James M. Rosenbaum last October in the case of ACLU v. Kiffmeyer, No.
04-CV-4653 (D. Minn. Oct. 29, 2004), because it does not also authorize the use of an Indian tribal
ID by tribal members living off a reservation.

Section 3 defines “residential facility” for purposes of section 2 as meaning a variety of group
residences licensed or regulated by the State. It also requires the operator of a residential facility to
prepare a list of the names of its employees currently working there and its address. The operator
must certify the list and provide it to the appropriate county auditor no less than 20 days before each
election for use in election day registration. '
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Section 4 rewords the certification on a voter registration application that a person who has been
convicted of a felony must swear to. It also requires the application to include the 15-day deadline
for returning it after it has been signed and requires the text to be printed in black ink. It strikes the

requirement added last year that the Secretary of State approve the form of every voter registration
application.

Section 5 allows any voter, not just a voter under protection of a court order, to demand that their
name be withheld from the public list of registered voters.

Section 6 requires the Secretary of State and county auditors to notify each month the felons whose
civil rights have been restored that month that they may resume voting and requires the county

auditor to provide them with a voter registration application.

Section 7 requires each official on duty in a polling place to wear an identification badge that shows
their role in the election process, but not their party affiliation.

Section 8 prohibits an election judge from serving as a challenger of voters who appear and attempt
to vote.

Section 9 requires the Secretary of State to train polling place challengers, with the cost of the
training borne by the political party appointing the challengers.

Section 10 amends the Voter’s Bill of Rights by changing the phrase about felons whose “civil rights
have been restored” to felons who “have completed your probation or parole.”

Section 11 requires that a challenge at the polling place to a voter’s eligibility to vote be stated in
writing, under oath, and based on the challenger’s personal knowledge.

Section 12 permits an individual who is challenged because of a prior conviction of a felony to vote
after leaving the polling place and returning.

PSW:ph
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A bill for an act

relating to elections; facilitating registering to
vote and voting; facilitating voter registration by
college students; clarifying voting rights of persons
under guardianship; extending the deadline for
submitting voter registration applications; clarifying
documents acceptable to prove residence; specifying
form of voter registration application; authorizing
registered voters to withhold their name from the
public information list; requiring polling place
officials to wear identification badges; requiring
translation of voting materials; regulating conduct
and requiring training of polling place challengers;
adding to the Voter's Bill of Rights; allowing
ex-felons to leave a polling place and return;
requiring notice to ex-felons that their civil rights
have been restored; providing voting assistance to
prisoners; amending Minnesota Statutes 2004, sections
135A.17, subdivision 2; 201.014, subdivision 2:
201.061, subdivisions 1, 3, by adding a subdivision;
201.071, subdivision 1; 201.091, subdivision 4;
201.15; 203B.16, by adding a subdivision; 204B.10,
subdivision 6; 204B.24; 204B.27, subdivision 11;
204C.06, subdivision 2; 204C.07, subdivision 4, by
adding a subdivision; 204C.08, subdivision 1la;
204C.10; 204C.12, subdivisions 2, 4; 243.05,
subdivision 3; 524.5-310; proposing coding for new law
in Minnesota Statutes, chapters 244; 641; 642.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes 2004, section 135A.17,
subdivision 2, is amended to read:
Subd. 2. [RESIDENTIAL HOUSING LIST.] All postsecondary
institutions that enroll students accepting state or federal
financial aid may shall prepare a current list of students the

name and address of each student enrolled in the institution and

residing in the institution's housing or in other housing within

ten-mites-of the county, or a county contiguous to the county,

Section 1 | 1
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where the institution's campus is located. Institutions that do

not consider student addresses to be public information under

applicable federal and state privacy laws shall make release

forms available to all students authorizing the institution to

provide the addresses to the county auditor. The list

shall inelude-each-studentls~current be based on the most recent

residence address the student has provided to the institution.

If the student gives the institution, before the list is sent to

the county auditor or -auditors, a written request that the

student's name and residence address be omitted from the list,

the institution must honor the request. The list shall be

certified and sent to the appropfiate county auditor or auditors
for use in election day registration as provided under section .
201.061, subdivision 3.

Sec. 2. Minnesota Statutes 2004, section 201.014,
subdivision 2, is amended to read:

Subd, 2. [NOT ELIGIBLE.] The following individuals are not
eligible to vote. Any individual:

(a) Convicted of treason or any felony whose civil rights
have not beenvrestored;

(b) Under a guardianship of-the-persen in which the court
order provides-that—thefward-does-not—retain revokes the ward's
right to vote; or

(c) Found by a court of law to be legally incompetent.

Sec. 3. Minnesota Statutes 2004, section 201.061,
subdivision 1,'is amended to read:

Subdivision 1. [PRIORATO ELECTION bAY.] At any time except
during the 20 days immediately preceding any election, an
eligible voter or any individual who will be an eligible voter
at the time of the next election may register to vote in the
precinct in which the voter maintains residence by completing a
voter registration applicatibn as described in section 201.071,
subdivision 1, and submitting it in person or by mail to the
county auditor of that county or to the Secretary of State's
Office. A registration that is received no later than 5:00 p.m.

on the 21st day preceding any election shall be accepted. An

Section 3 2
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improperly addressed or delivered registration application shall

be forwarded within two working days after receipt to the county

w N -

auditor of the county where the voter maintains residence. A

>

state or local agency or an individual that accepts from anyone

a completed voter registration appiieatiens-£rem application

signed and dated by a voter must submit the completed -

apptications application to the secretary of state or the

appropriate county auditor within tem 15 business days after the

O 00 N o u»m

appticatiens-are application was dated by the voter.

10 For purposes 6f this section, mail registration is defined
11 as a voter registration application delivered to the secretary
12 of state, county auditor, or municipal clerk by the United

13 sStates Postal Service or a commercial carrier.

14 Sec. 4. Minnesota Statutes 2004, section 201.061,

15 subdivision 3, is amended to read:

16 Subd. 3. [ELECTION DAY REGISTRATION. ] (a) An individual
17 who is eligible to vote may register on election day by

18 appearing in person at the polling place for the precihct in

19 which the individual maintains residence, by completing a

20 registration application, making an oath in the form prescribed
21 by the secretary of state and providing proof of residgnce. An
22 individual may prove residence for purposes of registering by:

23 (1) presenting a driver's license or Minnesota

...24 identification card issued pursuant to section 171.07;

25 (2) presenting a current and valid photo identification

26 that shows the name and valid residential address of the voter:

27 (3) presenting a copy of a current utility bill, signed

28 residential lease, bank statement, government check, paycheck,

29 or other government document that shows the name and valid

30 residential address of the voter:

31 (4) presenting any document approved by the secretéry of

32 state as proper identification;

33 3y (5) presenting one of the following:

. 34 (i) a current valid student identification card from a

35 postsecondary educationai institution in Minnesota, if a list of

36 students from that institution has been prepared under section

Section 4 . 3
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135A.17 and certified to the county auditor in the manner
provided in rules of the secretary of state; er
(ii) a current student fee statement that contains the

student's valid residential address in the precinct tegether

with-a-picture-identification-card;

(iii) a copy of a current student registration card that

contains the student's valid residential address in the

precinct; or

(iv) a current student monthly rental statement that

contains the student's valid residential address in the

precinct; or
t4> (6) having a voter who is registered to vote in the

precinct, or who is an employee employed by and working in a

residential facility in the precinct, sign an oath in the

presence of the election judge vouching that the voter or
employee personally knows that the individual is a resident of
the precinct. A voter who has been vouched for on election day
may not sign a proof of residence oath vouching for any other
individual on that election day.

(b) The operator of a residential facility shall prepare a

list of the names of its employees currently working in the

residential facility and the address of the residential

facility. The operator shall certify the list-and provide it to

the appropriate county auditor no less than 20 days before each

election for use in election day registration.

(c) For tribal band members tiving-en-an-Indian
reservation, an individual may prove residence for purposes of
registering by presenting an identification card issued by the
tribal government of a tribe recognized by the Bureau of Indian
Affairs, United States Department of the Interior, that contains

the name, street address, signature, and picture of the

individual. %he-county-auditor-ef-each-county-having-territory

within-the-reservation-shati-maintain-a-record-of-the-number—of
eltection-day-registrations—-accepted-under-this-sections
(d) A county, school district, or municipality may require

that an election judge responsible for election day registration

Section 4 4
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initial each completed registration application.
Sec. 5. Minnesota Statutes 2004, section 201.061, is
amended by adding a subdivision to read:

Subd. 3a. [DEFINITIONS.] (a) The definitions in this

subdivision apply to subdivision 3.

(b) "Bank statement" includes a bank statement, investment

account statement, brokerage statement, pension fund statement,

dividend check, or any other notice or letter from a financial

institution relating to an account or investment held by the

voter at the financial institution.

(c) "Government check" includes a Social Security

Administration check statement or a checkvstub or electronic

deposit receipt from a public assistance payment or tax refund

or credit.

(d) "Other government document" includes military

identification; a document issued by a governmental entity that

qualifies for use as identification for purposes of acquiring a

driver's license in this étate; a Metro Mobility card; a

property tax statement; a public housing lease or rent statement

or agreement, or a rent statement or agreement provided under a

subsidized housing program; a document or statement provided to

a voter as evidence of income or eligibility for a tax deduction

or tax credit; a periodic notice from a federal, state, or local

agency for a public assistance program, such as the Minnesota

family investment program, food stamps, general assistance,

medical assistance, general assistance medical care,

MinnesotaCare, unemployment benefits, or Social Security; an

insurance card for a government administered or subsidized

health insurance program; or a discharge certificate, pardon, or

other official document issued to the voter in connection with

the resolution of a criminal case, indictment, sentence, or

other matter, in accordance with state law.

(e) "Paycheck" includes a check stub or electronic deposit

receipt.

(f£) "Residential facility" means transitional housing as

defined in section 119A.43, subdivision 1; a supervised living

. Section 5 5
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facility licensed by the commissioner of health under section

144.50, subdivision 6; a nursing home as defined in section

144A.01, subdivision 5; a residence registered with the

commissioner of health as a housing with services establishment

as defined in section 144D.01, subdivision 4; a veterans home

operated by the board of directors of the Minnesota Veterans

Homes under chapter 198; a residence licensed by the

commissioner of human services to provide a residential program

~as defined in sectibnA245A.02, subdivision 14; a residential

facility for persons with a developmental disability licensed by

the commissioner of human services under section 252.28; group

residential housing as defined in section 2561.03, subdivision

3; a shelter for battered women as defined in section 611A.37,

subdivision 4; or a supervised publicly or privately operated

shelter or dwelling designed to provide temporary living

accommodations for the homeless.

(g) "Utility bill" includes a bill for gas, electricity,

telephone, wireless telephone, cable television, solid waste,

water, or sewer services.

Sec. 6. Minnesota Statutes 2004, section 201;071,
subdivision 1, is amended to read:

Subdivision 1. [FORM.] A voter registration application
must be of suitable size and weight for mailing and contain
spaces for the following required information: voter's first
name, middle name, and last name; voter's previous name, if any;
voter's current address; voter's previous address, if any;
voter's date of birth; voter's municipality and county of
residence; voter's telephone number, if provided by the voter;
date of registration; current and valid Minnesota driver's
license number or Minnesota state identification number, or if
the voter has no current and valid Minnesota driver's'license or
Minnesota state identification, the last four digits of the
voter's Social Security number; and voter's signature. The
registration application may include the voter's e-mail address,
if provided by the voter, and the voter's interest in serving as

an election judge, if indicated by the voter. The application

Section 6 - 6
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must also contain ghe following certification ofvvoter
eligibility:

"I certify that I:

(1) will be at least 18 years old on election day:;

(2) am a citizen of the United States:;

(3) will have resided in Minnesota for 20 days immediately
preceding election day;

(4) maintain residence at the address given on the
registration form;

(5) am not under court-ordered guardianship ef-the-persen

where-I-have-net-retained-the in which the court order revokes

my right to vote;

(6) have not been found by a court to be legally

‘incompetent to vote;

(7) have net the right to vote because, if I have been

convicted of a felony without-having-my-ecivii-rights-restered, I

have completed my probation or parole; and

(8) have read and understand the following statement: that
giving false information is a felony punishable by not more than
five years imprisonment or a fine of not more than $10,000, or
both." _

The certification must include boxes for the voter to
respond to the following questions:

"(1) Are you a citizen of the United States?" and

"(2) Will you be 18 years old on or before election day?"

And the instruction:

"If you checked 'no' to either of these questions, do not
complete this form."

The voter registration application must set forth the

"deadline under section 201.061, subdivision 1, for returning a

voter registration application after it is dated by the voter.

Text on the voter registration application must be printed

in black ink.

The form of the voter registration application and the
certification of voter eligibility must be as provided in this

subdivision and—approveé—by—the—secretary-of—state. Voter

Section 6 ‘ 7
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registration forms authorized by the National Voter Registration

" Act may also be accepted as valid.

An individual may use a voter registration application to
apply to register to vote in Minnesota or to change information:
on an existing registration.

Sec. 7. Minnesota Statutes 2004, section 201.091,
subdivision 4, is amended to read: |

Subd. 4. [PUBLIC INFORMATION LISTS.] The county auditor
shall make available-for inspection a.public information list
which must contain the name, address, year of birth, and voting
history of each registered voter in the county. The telephone
number must be included on the list if provided by the voter.
The public information list may also include information on
voting districts. The county auditor may adopt reasonable rules
governing access to the list. No individual inspecting the
public information list shall tamper with or alter it.in any
manner. No individual who inspécts the public information list
or who acquires a list of registered voters prepared from the
public information list may use any information contained in the
list forlpurposes unrelated to elections, political activities,
or law enforcement. The secretary of state may provide copies
of the public information lists and other information from the
statewide registration system for uses related-to elections,
political activities, or in response to a law enforcement
inquiry from a public official concerning a failure to comply
with any criminal statute or any state or local tax statute.

Before inspecting the public information list or obtaining
a list of voters or other information from the list, the
individual shall provide identification to the public official
having custody of the public information list and shall state in
writing that any information obtainéd from the list will not be
used for purposes unrelated to elections, political activities,
or law enforcement. Requests to examine or obtain information
from the public information lists or the statewide registration
system must be made and processed in the manner provided in the

rules of the secretary of state. -

Section 7 ' 8
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Upon receipt of a written-request-and-a-copy-of-the-ecourt

order statement signed by the voter that withholding the voter's

name from the public information list is required for the safety

of the voter or the voter's family, the secretary of state and

county auditor must withhold from the public information list

the name of any a registered voter pitaced-under—court-ordered
proteetion. |

Sec. 8. Minnesota Statutes 2004, section 201.15, is
amended to read: -

201.15 [DISTRICT JUDGE, REPORT GUARDIANSHIPS AND
COMMITMENTS. ]

Subdivision 1. [GUARDIANSHIPS AND INCOMPETENTS.] Pursuant
to the Help America Vote Act of 2002, Public Law 107-252, the
state court administrator shall report monthly by electronic
means to the secretary of state the name, address, and date of
birth of each individual 18 years of age or over, who during_the
month preceding the date of the report:

(a) was placed under a guardianship ef-the-persen in which
the court order prevides-that-the-ward-dees—not-retain revokes
the ward's right to vote; or

(b) was adjudged legally incompétent.

The court administrator shali also report the same
information for each individual transferred to the jurisdiction
of the court who meets a condition specified in clause (a) or
(b). The secretary of state Shall determine if any of the
persons in the report is registered to vote and shall prepare a
list of those registrants for the county auditor. The county
auditor shall change the status on the record in the statewide
registration system of any individual named in the report to
indicate that the individual is not eligible to reregister or
vote.

Subd. 2. [RESTORATION-PO-CAPAECIF¥ GUARDIANSHIP TERMINATION

OR MODIFICATION.] Pursuant to the Help America Vote Act of 2002,

Public Law 107-252, the state court administrator shall report
monthly by electronic means to the secretary of state the name,

address, and date of birth of each individual transferred-from

Section 8 9
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whose guardianship te-censervatorship-or-who-is-restored-teo

capacity-by-the-court was modified to restore the ward's right

to vote or whose gdardianship was terminated by order of the

court under section 524.5-317 after being ineligible to vote for

any of the reasons specified in subdivision 1. The secretary of
state shall determine if any of the persons in the report is
registered to vote and shall prepare a list of those registrants
for the county auditor. The county auditor shall change the
status on the voter's-record in the statewide registration
system to "active."

Sec. 9. Minnesota Statutes 2004,’section 203B.16, is.
amended by adding a subdivision to read:

Subd. 5. [DUTIES OF COUNTY AUDITOR.] Each county auditor

'shall mail absentee ballot applications to the study-abroad

office of each college or university whose principal

administrative offices are located within the county.

Sec. 10. Minnesota Statﬁtes 2004, section 204B.10,
subdivision 6, is amended to read: |

Subd. 6. [INELIGIBLE VOTER.] Upon receipt of a certified
copy of a final judgment or order of a court of competent
jurisdiction that a person who has filed aﬁ affidavit of
candidacy or who has been nominated by petition:

(1) has been convicted of treason or a felony and the
person's civil rights have not been restored;

(2) is under guardianship of-the-persenr in which the court

order revokes the ward's right to vote; or

(3) has beén found by a court of law to Ee legally
incompetent; |
the filing-officer shall notify the person by certified ﬁail at
the address shown on the affidavit or petition, and shall not
certify the person's name to be placed on the ballot. The
actions of a filing officer under this subdivision are subject
to judicial review under section 204B.44.

Sec. 11. Minnesota Statutes 2004, section 204B.24, is
amended to read:

204B.24 [ELECTION JUDGES; OATH.] -

Section 11 10
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Each election judge shall sign the following oath before
assuming the duties of the office:

"I ceeeeeess. Solemnly swear that I will perform the duties
of election judge according to law and the best of my ability
and will diligently endeavor to prevent fraud, deceit and abuse

in conducting this election. I will perform my duties in a fair

and impartial manner and not attempt to create an advantage for

my party or for any candidate."”

The oath shallcbe:attached to the summary statement of the
election returns of that precinct. If there is no individual
present who is authorized to administer oaths, the election
judges may administer the oath to each other.

Sec. 12. Minnesota Statuﬁes 2004, section 204B.27,
subdivision 11, is amended to read: |

Subd. 11. [TRANSLATION OF VOTING ¥NSTRUEFEIONS MATERIALS. ]

The secretary of state may shall develop voter registration

applications, absentee ballot applications, ballots, absentee

ballots, and voting instructions in languages other than

Englishy-to-be-posted-and-made-avaiiabte-in-petiing-ptaces
during-etections. The state demographer shall determine and
report to the secretary of state the languages that are so
common in this state that there is a need for translated

voting instruetions materials. The secretary of state shall

develop the materials for those languages recommended by the

state demographer. The secretary of state shall publish the

materials and provide paper copies on request of any voter at no

charge to the voter. The voting instructions must be posted and

made available in polling places during elections. The posted

voting instructions must include a pictorial representation of a

voter completing the voting process. In those precincts wheré

the state demographer has determined it is likely that at least

five percent of the eligible voters speak one of the languages

other than English for which translated voting materials have

been published by the secretary of state, the translated

materials for that language must be posted or otherwise made

available in the polling place.

Section 12 11
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Sec. 13. Minnesota Statutes 2004, section 204C.06,
subdivision 2, is amended to read:
Subd. 2. [INDIVIDUALS ALLOWED IN POLLING PLACEL

IDENTIFICATION.] (a) Representatives of the secretary of state's

office, the county auditor's office, and the municipal or school
district clerk's office may be present at the polling place to
observe election procedures. Except for these representatives,
election judges, sefgeants-at—arms, and challengers, an
individual may remain-inside the polling place during voting
hours only while voting or registering to vote, providing proof
of residence for an individual who is registering to vote, or
assisting a handicapped voter or a voter who is unable.to read
English. During voting hours no one except individuals
receiving, marking, or depositing ballots shall approach within
six feet of a voting booth, unless lawfully authorized to ao so
by an election judge.

(b) Teachers and elemenfary or secondary school students
participating in an educational activity authorized by section
204B.27, subdivision 7, may be present at the polling place
during voting hours.

(c) Each official on duty in the polling place must wear an

identification badge that shows their role in the election

process. The badge must not show their party affiliation.

Sec. 14. Minnesota Statutes 2004, section 204C.07,
subdivision 4, is amended to read:

Subd. 4. [RESTRICTIONS ON CONDUCT.] An election judge may

not be appointed as a challenger. The election judges shall

permit challengers appointed pursuant to this section to be
present in the polling place during the hours of voting and to
remain there until the votes are counted and the results
declared. No challenger shall handle or inspect registration
cards, files, or lists. Challengers shall not prepare in any
manner any list of individuals who have or have not voted. They
shall not attempt to influence voting in any manner. They shall
not converse with a voter except to determine, in the presence

of an election judge, whether the voter-is eligible to vote in

Section 14 12
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the precinct.
Sec. 15. Minnesota Statutes 2004, section 204C.07, is
amended by adding a subdivision to read:

Subd. 5. [CHALLENGER TRAINING.] (a) The secretary of state

shall adopt rules for training challengers as required by this

subdivision.

(b) At least once every two vears, the secretary of state

shall provide training in accordance with the rules of the

secretary of state for-all challengers who are appointed to

serve at any election to be held in this state. The secretary

of state shall also provide a procedure for emergency training

of challengers appointed to fill vacancies. The secretary of

state may delegate to a county or municipal election official

the duty to provide training of challengers in that county,

municipality, or school district.

(c) No individual may serve as a challenger who is not a

registered voter in this state and who has not received at least

two hours of training within the last two years as required by

this subdivision.

(d) Each major political party must reimburse the secretary

of state, county auditor, or municipal clerk for the cost of

training challengers appointed by that major political party.

Sec. 16. Minnesota Statutes 2004, section 204C.08,
subdivision la, is amended to read:
Subd. la. [VOTER'S BILL OF RIGHTS.] The county auditor

shall prepare and provide to each polling place sufficient

‘copies of a poster setting forth the Voter's Bill of Rights as

set forth in this section. Before the hours of voting are
scheduled to begin, the election judges shall post it in a
conspicuous location or.locations in the polling place. The
Voter's Bill of Rights is as follows:
"WOTER'S BILL OF RIGHTS

For all persons residing in this state who meet federal
voting eligibility requirements:

(1) You have the right to be absent from work for the

purpose of voting during the morning of -election day.

Section 16 13
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(2) If you are in line at your polling place any time
between 7:00 a.m. and 8:00 p.m., you have the right to vote.

(3) If you can provide the required proof of residence, you
have the right to register to vote and to vote on election day.

(4) If you are unable to sign your name, you have the right
to orally confirm your identity with an election judge and to
direct anbther person to sign your name for you.

(5) You have the right to request special assistance when
voting. B |

(6) If you need assistance, you may be accompanied into the
voting booth by a person of your choice, except by an agent of
your employer or union or a candidate.

(7) You have the‘right to bring your minor children into-
the polling,place and into the voting booth with you.

(8) If you have been convicted of a felony but yeur-eivii

rights-have-been-restored have completed your probation or

Earole, you have the right to vote.

(9) If you are under a guardianship, you have the right to

vote, unless the court order revokes your right to vote.

(10) You have the right to vote without anyone in the
polling place trying to influence your vote. ]

+36) (11) If you make a mistake or spoil your ballot before
it is éubmitted, you have the right to receive  a replacement
ballot and vote. |

{+¥%¥y (12) You have the right to file a written complaint at
your polling place if you are dissatisfied with the way an
election is being run. |

32y ngl'You have the right to take a sample ballot into
the voting booth wi;h ydu.

33 (14) You have the right to take a copy of this Voter's
Bill of Rights into the voting booth with you."

'Sec. 17. Minnesota Statutes 2004, section 204C.10, is

amended to read:

204C.10 [PERMANENT REGISTRATION; VERIFICATION OF

REGISTRATION. ]

(a) An individual seeking to vote shall sign a polling

Section 17 - 14
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place roster which states that the individual is at least 18
years of age, a citizen of the United States, has resided in
Minnesota for 20 days immediately preceding the election,
maintains residence at the address shown, is not under a
guardianship in which the individuai-has-not-retained court

order revokes the individual's right to vote, has not been found

by a court of law to be legally incompetent to vote or convicted
of a felony without having civil rights restored, is registered
and has not already voted in the election. The roster must also
state: "I understand that deliberately providing false
information is a felony punishable by not ﬁore than five years
imprisonment and a fine of not more than $10,000, or both."

(b) A judge may, before the applicant signs the roster,
confirm the applicant's name, address, and date of birth.

(c) After the applicant signs the roster, the judge shall
give the applicant a voter's receipt. The voter shall deliver
the voter's receipt to the judge in charge of ballots as proof
of the voter's right to vote, and thereupon the judge shall hand .
to the voter the ballot. The voters' receipts must be
maintained during the time for notice of filing an election
contest. ‘ )

Sec. 18. Minnesota Statutes 2004, section 204C.12,
subdivision 2, is amended to read:

| Subd. 2. [STATEMENT OF GROUNDS; OATH.] The challenger

shall state the ground for the challengey-and in writing, under

oath, and based on the challenger's personal knowledge. An

election judge shall administer to the challenged individual the
following oath:

"Do you solemnly swear that you will fully and truly answer
all questions put té you concerning your eligibility to vote at
this election?" 4

The election judge shall then ask the challenged individual
sufficient questions to test that individual's residence and
right to vote.

Sec. 19. Minnesota Statutes 2004, section 204C.12,

subdivision 4, is amended to read:

Section 19 15
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Subd. 4. [REFUSAL TO ANSWER QUESTIONS OR SIGN A POLLING
PLACE ROSTER.] A challenged individual who refuses to answer
questions or sign a polling place roster as required by this
section must not be allowed to vote. A challenged individual
who leaves the polling place and returns later willing to ahswer

questions or sign a polling place roster must not be allowed to

vote, except an individual challenged because of a prior

conviction of a felony.

Sec. 20. Minnesota Statutes 2004, section 243.05,
subdivision 3, is amended to read:

Subd. 3. [DUTY OF COMMISSIONER; FINAL DISCHARGE.] It is
the duty of the commissioner of corrections to keep in
communication, as far as possible, with all persons who are on
parole and with- their employers. The commissioner may grant a
person on parole a final discharge from any sentence when:

(a) the person on parole has complied with the conditions

of parole for a period of time sufficient to satisfy the

commissioner that the parolee is reliable and trustworthy;

(b) the commissioner is satisfied the person on parole will
remain at liberty without violating the law; and

(c) final discharge is not incompatible with the welfare of
society. |

Upon the granting of a final discharge, the commissioner
shall issue a certificate of final discharge to the person
discharged and also cause a record of the acts of the inmate to
be made. The record shall show the date of the inmate's

confinement, the inmate's record while in prison, the date of

-parole, the inmate's record while on parole, reasons underlying

the decision for final discharge, and other facts which the
commissioner regards as appropriate. Nothing in this section or
section 244.05 shall be construed as impairing the power of the
board of pardons to grant a pardon or commutation in any case.

The commissioner shall inform the person finally discharged

that their civil rights have been restored and give them a voter

registration application and a letter toAbe sent with the voter

registration application informing the county auditor that the

Section 20 16
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ex-felon's civil rights have been restored.

Sec. 21. [244.30] [NOTICE OF RESTORATION OF CIVIL RIGHTS.]

Upon final discharge from probation, the court shall inform

the person finally discharged that their civil rights have been

restored and give them a voter registration application and a

letter to be sent with the voter registration application

informing the county auditor that the ex-felon's civil rights

have been restored.

Sec. 22. Minnesota Statutes 2004, section 524.5-310, is
amended to read: |

524.5-310 [FINDINGS; ORDER OF APPOINTMENT. ]

(a) The court may appoint a limited or unlimited guardian
for a respondent only if it finds by clear and convincing
evidence that:

(1) the respondent is an incapacitated person; and

(2) the respondent's identified needs cannot be met by less
restrictive means, including use of appropriate technological
assistance.

(b) Alternatively, the court, with appropriate findings,
may treat the petition as one for a protective order under
section 524.5-401, enter any other appropriate order,-or dismiss
the proceeding.

(c) The court shall grant to a guardian only those powers
necessitatéd by the ward's limitations and demonstrated needs
and, whenever feasible, make appointive and other orders that
will encourage the development of the ward's maximum
self-reliance and independence. Any power not specifically
granted to the guardian, following a written finding by the
court of a demonstrated need for that power, is retained by the
ward. |

(d) Within 14 days after an appointment, a guardian shall
send or deliver to the ward, and counsel if represented at the
hearing, a copy of the order of appointment accompanied by a
notice which advises the ward of the right to appeal the
guardianship appointment in the time and manner provided by theb

Rules of Appellate Procedure.

Section 22 . ' 17
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(e) Bach year, within 30 days after the anniversary date of
an appointment, a guardian shall send or deliver to the ward a
notice of the right to request termination or modification of

the guardianship and notice of the status of the ward's right to

vote.
Sec. 23. [641.45] [VOTING ASSISTANCE TO PRISONERS. ]

The county sheriff or jailer in each county in consultation

with the county auditor shall determine the number of prisoners

incarcerated in the county jail, workhouse, or other

correctional facility under the control of the county who are

eligible to vote and who desire to vote at a municipal, county,

state, or federal election but will be unable to vote in the

precinct where the prisoner maintains residence because of their

incarceration. The county sheriff or jailer shall obtain from

the appropriate county auditor the corresponding number of

absentee ballot applications and provide them to the prisoners

requesting them.

Sec. 24. [642.15] [VOTING ASSISTANCE TO PRISONERS. ]

The chief of police or marshal in each city in consultation

with the county auditor shall determine the number of prisoners

incarcerated in the city lockup, jail, workhouse, or other

correctional facility under the control of the city who are

eligible to vote and who desire to vote at a municipal, county,

state, or federal election but will be unable to vote in the

precinct where the prisoner maintains residence because of their

incarceration. The chief of police or marshal shall obtain from

the appropriate county auditor the corresponding number of

absentee ballot applications and provide them to the prisoners

requesting them.

18
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S.F. No. 1523 - State Employee Health Plan Pharmacy
Benefits Management System

Author: Senator Linda Berglin
Prepared by: Thomas S. Bottern, Senate Counsel (651/296-3810) 'fw
Date: March 28, 2005

This bill directs the Commissioner of Employee Relations to deliver pharmaceutical benefits
provided under the state employee health plan through a pharmacy benefits management system.
The commissioner is authorized to provide the benefits directly through a contract with a third party
or to enter into contracts with other states. Together with the Commissioner of Human Services and
the Formulary Committee, the commissioner must develop and implement a preferred drug list.
Local units of government are authorized to participate in the pharmacy benefits management
system, provided that exclusive representatives for their participating employees agree to participate.
The Commissioner of Employee Relations is allowed to assess the local units of government the
reasonable costs of administration for the system.

The bill is effective January 1, 2006.
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Senators Berglin, Kiscaden, Higgins, Koering and Larson introduced--
S.F. No. 1523: Referred to the Committee on State and Local Government Operations.

A bill for an act

relating to state government; requiring the state
employee health insurance plan to purchase
prescription drugs through one pharmacy benefits
manager; authorizing local units of government to
participate in the drug purchasing program;
appropriating money; amending Minnesota Statutes 2004,
section 43A.311. '

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes 2004, section 43A.311, is
amended to read:

43A.311 [PRUG-PUREHASINE PHARMACY BENEFITS PROGRAM. ]

Subdivision 1. [PHARMACY BENEFITS MANAGEMENT.] The

commésSioner—ef—emp}oyee-relat&ensf-in-conjunetion-with-the i
éommiésioner-of-human-services—and—other—state-agencies7—shai}
eva}uate—whether-participation—in-anu}tistate-er-muitiagency
drug-purchasing-program-can—-reduce-costs—-or—-improve-the
operations-of-the-drug-benefit-programs—-administered-by-the
department-and—other-state-agencies:—-The—commissioner-and—oéher
state-agencies-may-enter—into-a-contract-with-a-vendor-or-other
states-for-purposes-of-participating-in-a-muttistate-or

muttiagency-drug-purchasing-program- The commissioner shall

deliver pharmaceutical benefits provided under sections 43A.22

to 43A.30 through a pharmacy benefits management system. The

commissioner may provide the pharmacy benefits management

services directly, may contract with a third-party pharmacy

benefits manager to provide the services, or may enter into a

Section 1 . 1
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contract with other states for the purpose of participating in a

multistate drug purchasing program. The commissioner must

revise any contracts with health care benefits administrators

accordingly.

Subd. 2. [PREFERRED DRUG LIST.] The pharmacy benefits

manager, in consultation with the commissioner of human services

and the Formulary Committee established under section 256B.0625,

subdivision 13c, shall develop and implement a preferted drug

list. The pharmacy benefits manager shall customize the 1list of

drugs to incorporate tiered cost-sharing arrangements to

maximize medical efficacy and cost savings.

Subd. 3. [LOCAL UNIT OF GOVERNMENT PARTICIPATION.] (a) An

eligible employer, as defined in section 43A.316, subdivision 2,

paragraph (c), may elect to use the pharmacy benefits management

system created under subdivision 1, provided that the exclusive

representatives for participating employees have agreed to

participate.

(b) The commissioner may assess reasonable costs of

administration for the system to a participating employer.

Receipts from the assessments must be deposited in the pharmacy

benefits management system fund established in the state

treasury. All money and interest in the fund is appropriated to

the commissioner for the costs of administration under this

subdivision.

[EFFECTIVE DATE.] This section is effective January 1, 2006.
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Senator Higgins from the Committee on State and Local
Government Operations, to which was referred

S.F. No. 1523: A bill for an act relating to state
government; requiring the state employee health insurance plan
to purchase prescription drugs through one pharmacy benefits
manager; authorizing local units of government to participate in
the drug purchasing program; appropriating money; amending
Minnesota Statutes 2004, section 43A.311.

Reports the same back with the recommendation that the bill

do pass and be re-referred to the Committee on Finance. Report
adopted.

—~o.0 ® ® ©

March 30, 2005..c.cccccececcoccesecs
(Date of Committee recommendation)
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S.F. No. 1145 - Relating to Nobles County

Author: Senator Jim Vickerman

Prepared by: Daniel P. McGowan, Senate Counsel (651/296-4397) D‘PW\%&
Date: March 30, 2005

The proposed legislation for Nobles County would authorize the Nobles County Board by
resolution to make the offices of county recorder and county auditor-treasurer appointive. The bill
provides for the discharge of the duties of the auditor-treasurer and the recorder through a department
head appointed by the board for that purpose and that an administrative change or transfer by the
board of the duties of the two offices does not diminish, prohibit, or avoid the discharge of any
statutorily required duties. The two current office holders elected at the last general election would
serve out the full term of office to which the person was elected unless a vacancy occurred in the
office before the end of the term of office. The resolution making the offices appointive must be
approved by a four-fifths vote of the county board and before the adoption of a resolution the county
board would publish its intent to adopt the resolution. The bill contains a provision for a reverse
referendum if so requested by ten percent of the registered voters of the county. The bill would be
effective the day after the Nobles County Board completed the local approval process, and this bill
is virtually identical to other bills enacted in the past few years granting the same authority to other
individual counties.
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Senator Vickerman introduced--

S.F. No, 1145: Referred (o the Commitice on State and Tocal Government ﬂpc:mtinns, .

1 A bill for an ast
- relating to Nohles County: providing a process for
making certain offires appmintive in Nohles Connty,

A RE TT FNACTED RY TUF LndennTnpﬁ ala TﬁEvSTATE oF nTﬁmﬁsnTn:

5 Section 1. [NOBLES COUNTY OFFICERS MAY BE AP?OINTEDJ

6 Subdi‘vision' 1. [AUTHORITY ‘TO MAKE OFFICE APPOINTIVE.]

7 Notwithstanding Minnesota Statutes, ssction 382.01, ngg

8 adoption of a resolution by the Nobles County Board of

9 Commissioners, the bffices of cbunty‘fecordet and’countx
10 auditor-treasurer are not elective but musttbe filled by
11 appointment by the county board as provided in the fesolution.
]7 Subd. 2. [BOARD CONTROLS: MAY CHANGE AS LONG AS DUTI’F_'.S

DONE. ] Upon adoption of a resolution by the Noblss County Board

14 of Commissioners and subject to subdivisions 3 and 4, ths duties
15 of an elected official reﬁuired by statute whose sffice is made
16 appointive as authorized by this section must be discharged by
17 ‘the Board of Commissioners of Nobles County acting through a
18 department head appointed'by the board for that purpose. A
19 reorganization, reallocation, or delegation or other
20 administrative change or transfer does not diminish, prohibit,
21 or avoid the discharge of duties required by statute.

22 Subd. 3. [INCUMBENTS TO COMPLETE TERM.]‘The person elected
3 at the last general élection to an office made appointive under
24 this section must serve in that capacity and‘perform the duties,
Section 1 | ' 1
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functions, and responsibilities required by statute until che

completion of the term of office to which the person was elected

or until a vacancy occurs in the office, whicneyer occurs
ggrlie£;
Subd. 4. [ PUBLISHING RESOLUTION; PETITION,

REFERENDUM. ] The county board may provide for the appoin;@ent‘qf

a county office as permitted in this section if the resolu;ion

to make the office appoiptive’is gpprovgd by at least 80 percent

of the members of the county board. Befoge the adqptioq of the

resolution, the county board must publish a resolution notifying

the public of its intent to consider the option once each week

for. two consecutive weeks in the official publication of the

county. Following the publication, the county board shall

provide an opportunity at its next reqular meeting for public

comuent relating to the option, prior to formally adopting the

option. “The resolution way be ilwplemented without the

submission of the question to the voters of the county unless,

within 30 days after the second publication of the resolution, a

petition requesting a referendum, signed by at least ten percent

of the registered voters of the county, is filed with the county

audlitur., I a petition 1s Clled, the resvlullou way Le

implemented unless disapproved by a majority of the voters of

the county voting on the guestion at a regular or special

elecrion.

e e e e e

Subd. 5. [|EFPECITIVE DATE; LOCAL APPROVAL.)] This section is

e o e e e et e e

effective the day after the governing body of Nobles County and

its chief clerical officer timely complete their compliance with

Minnesota Statutes, section 645.021, subdivisions 2 and 3.
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Senator Higgins from the Committee on State and Local
Government Operations, to which was referred

S.F. No. 1145: A bill for an act relating to Nobles
County; providing a process for making certain offices
appointive in Nobles County.

Reports the same back with the recommendation that the bill
do pass and be placed on the Consent Calendar. Report adopted.

(Committee Chair) /

March 30, 2005..cccccceccocsoccoccs
(Date of Committee recommendation)
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Senator Higgins from the Committee on State and Local
Government Operations, to which was re-referred

S.F. No. 1551: A bill for an act relating to elections;
facilitating registering to vote and voting; facilitating voter
registration by college students; clarifying voting rights of
persons under guardianship; extending the deadline for
submitting voter registration applications; clarifying documents
acceptable to prove residence; specifying form of voter
registration application; authorizing registered voters to
withhold their name from the public information list; requiring
polling place officials to wear identification badges; requiring
translation of voting materials; regulating conduct and
requiring training of polling place challengers; adding to the
Voter’s Bill of Rights; allowing ex-felons to leave a polling
place and return; requiring notice to ex-felons that their civil
rights have been restored; providing voting assistance to

- prisoners; amending Minnesota Statutes 2004, sections 135A.17,

subdivision 2; 201.014, subdivision 2; 201.061, subdivisions 1,
3, by adding a subdivision; 201.071, subdivision 1; 201.091,
subdivision 4; 201.15; 203B.16, by adding a subdivision;

204B.10, subdivision 6; 204B.24; 204B.27, subdivision 11;
204C.06, subdivision 2; 204C.07, subdivision 4, by adding a
subdivision; 204C.08, subdivision 1la; 204C.10; 204C.12,
subdivisions 2, 4; 243.05, subdivision 3; 524.5-310; proposing
coding for new law in Minnesota Statutes, chapters 244; 641; 642.

Reports the same back with the recommendation that the bill
do pass and be re-referred to the Committee on Crime Prevention
and Public Safety. Report adopted.

March 30, 2005..ccccccccaccooosons
(Date of Committee recommendation)



RESOLUTION .

WHEREAS, the offices of the Nobles County Recorder and Nobles County Auditor-
Treasurer are currently elected, and;

WHEREAS, the Nobles County Board of Commissioners desire to have statutory
authority to make the offices of the Nobles County Recorder and Nobles County Auditor-
Treasurer appointed, and;

NOW THEREFORE BE IT RESOLVED, by the Board of County Commissioners of
Nobles County that said Board fully supports having the authority to appoint the office of
the Nobles County Recorder and Nobles County Auditor-Treasurer. )

BE IT FURTHER RESOLVED, by the Board of County Commissioners of Nobles
County that Nobles County respectfully requests that Senator Vickerman, Representative
Magnus and Representative Hamilton move forward a bill in both the Senate and House
that supports such legislation.

CERTIFICATION

STATE OF MINNESOTA )
(SS
COUNTY OF NOBLES )

|, Melvin J. Ruppert, Administrator of said County of Nobles, do hereby
certify that | have compared the foregoing copy with the original resolution
adopted by the County Board on the 18th day of January, 2005, and now
remaining on file and of record in my office and that the same is a correct
transcript and of the whole of such original.

Wltne% my hagd and official seal this
(9™ day of Nl a4 ,
2005. /

SEA Wm

Melvin J. Rufpert, County Administrator
Nobles County"Minnesota
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This bill makes a variety of miscellaneous changes to the Natural Resources laws. The only
provision of the bill under the jurisdiction of the State and Local Government Committee is section
3, which extends the sunset date for the Game and Fish Citizen Oversight Committee by five years
from June 30, 2005, to June 30, 2010. |
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A bill for an act

relating to natural resources; modifying commercial
fishing restrictions in infested waters; providing for
a water recreation account; modifying expiration of
certain committees; modifying disposition of certain
revenue and unrefunded tax receipts; modifying terms
of certain reports; eliminating commissioner approval
of county expenditures of county timber receipts;
amending Minnesota Statutes 2004, sections 84D.03,
subdivision 4; 97A.055, subdivision 4b; 97A.4742, .
subdivision 4; 103G.615, subdivision 2; 282.08;
282.38, subdivision 1; 296A.18, subdivision 2;
proposing coding for new law in Minnesota Statutes,
-chapter 86B.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF”MiNNESOTA:
Section 1. Minnesota Statutes 2004, section 84D.03,

subdivision 4, is amended to read:

Subd. 4. [COMMERCIAL FISHING AND TURTLE, FROG, AND

CRAYFISH HARVESTING RESTRICTIONS IN INFESTED AND NONINFESTED

WATERS.] (a) All nets, traps, buoys, anchors, stakes, and lines
used for commercial fishing or turtle, frog, or crayfish

harvesting in an infested waters; water that is designated

because the-waters-econtain it contains invasive fish or

invertebrates., mav not be used in neninfested anv other waters.
If a commercial licensee operates in both noninfested-waters-and
an infested waters water designated because the-waters-contain

it contains invasive fish or invertebrates and other waters, all

nets, traps, buoys, anchors, stakes, and lines used for
commercial fishing or turtle, frog, or crayfish harvesting in

noninfested waters not designated as infested with invasive fish

Section 1 . ) 1
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or invertebrates must be tagged with tags provided by the
commissioner, as specified in the commercial licensee's license
or permit, and may not be used in infested waters designated
because the waters contain in?asive fish or invertebrates.

(b) in—infested—waters-designated-soieiy-bec&use-the-watefs
contain-Burasian-water-mitfeity All nets, traps, buoys, anchors,
stakes, and lines used for commercial fishing or turtle, frog,

or crayfish harvesting in an infested water that is designated

solely because it contains Eurasian water milfoil must be dried

for a minimum of ten days or frozen for a minimum of two days

before they are used in neninfested any other waters, except as

provided in this paragraph. Commercial eperaters licensees must

notify the department's regional or area fisheries office or a
conservation officer when before removing nets or equipment from

an infested waters water designated solely because it contains

Eurasian water milfoil and before resetting those nets or
equipment in neninfested any other waters. Ati-aquatie

macrophytes Upon notifiéation, the commissioner may authorize a

commercial licensee to move nets or equipment to another water

without freezing or drying, if that water is designated as

infested solely because it contains Eurasian water milfoil.

(c) A commercial licensee must be-remeved remove all

aquatic macrophytes from nets and other equipment whentthe nets

and equipment are removed from infested waters of the state.

(d) The commissioner shall provide a commercial licensee.

with a current listing of designated infested waters at the time

that a license or permit is issued.

Sec. 2. [86B.706] [WATER RECREATION ACCOUNT; RECEIPTS AND
PURPOSE. ]

Subdivision 1. [CREATION.] The water recreation account is

created in the state treasury in the natural resources fund.

Subd. 2. [MONEY DEPOSITED .IN ACCOUNT.] The following shall

be deposited in the state treasury and credited to the water

recreation account:

(1) fees and surcharges from titling and licensing of

watercraft under this chapter;

Section 2 . ' ‘ 2
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(2) fines, installment payments, and forfeitéd bail

according to section 86B.705, subdivision 2;

(3) civil penalties according to section 84D.13;

(4) mooringvfees and receipts from the sale of marine gas

at state-operated or state-assisted small craft harbors and

mooring. facilities according to section 86A.21;

(5) the unrefunded gasoline tax attributable to watercraft

use under section 296A.18; and

(6) fees for permitSfissued to control or harvest aquatic

plants other than wild rice under section 103G.615, subdivision

2.

Subd. 3.  [PURPOSES.] The money in the account may be

expended only as appropriated by law for the foliowing purposes:

(1) as directed under section 296A.18, subdivision 2, for

acquisition, development, maintenance, and rehabilitation of

public water access and boating facilities on public waters;

lake and river improvements; and boat and water safety;

(2) from the fees collected at state-operated or

state-assisted small craft harbors and mooring facilities from

daily and seasonal moorings and the sale of marine gas, for

maintenance, operation, replacement, and expansion of these

facilities and for the debt service on state bonds sold to

finance these facilities;

(3) for administration and enforcement of this chapter as

it pertains to titling and licensing of watercraft and use and

safe operation of watercraft; grants for county-sponsored and

administered boat and water safety programs; and state boat and

water safety efforts;

(4) for management of aquatic invasive species and the

implementation of chapter 84D as it pertains to aquatic invasive

species, including control, public awareness, law enforcement,

assessment and monitoring, management planning, and research;

and

(5) for management ofvaquétic plants and the implementation

of section 103G.615 as it pertains to aquatic plants, including

plant removal permiﬁting, control, public awareness, law

Section 2 v 3
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enforcement, assessment and monitoring, management planning, and

research.

Sec. 3. Minnesota Statutes 2004, section 97A.055,
subdivision 4b, is amended to read:

Subd. 4b. [CITIZEN OVERSIGHT SUBCOMMITTEES.] (a) The
commissioﬁér Shalllappoinﬁ subcommittees of affected persons ﬁo
review the reports prepared undef subdivision 4; review the
proposed work blans and budgets for the coming year; propose
changes in policies, activities, and revenue enhancements or
reductions; review other relevant information; and make
recommendations to the legisiature and the commissioner for
improvements in the management and use of mohey,in the game and
fish fund.

(b) The commissioner shall appoint the following
subcommittees, eacﬁ comprised of at least three affected persons:

(1) a Fisheriés Operations Subcommittee to review fisheries
funding, excluding activities related to trout and salmon stamp
funding; |

(2) a Wild;ife Operations Subcommittee to review wildlife

funding, excluding activities related to migratory waterfowl,

pheasant, and tu?key stamp funding and excluding review of the
amounts available under.section 97A.075, subdivisioh 1,
paragraphs (b) and (c):;

' (3) a Big Game Subcommittee to review the report required
in sgbdivision 4, paragraph (a), clause (2);

(4) an Ecological Services Operations Subcommittee to
review ecological services funding;

(5) a subcommittee to review game and fish fund funding of
enforcement; support services, and Department of Natural
Resources administration;

>(6) a subcommittee to review the trout and salmon stamp
report ahd address funding issues related to trout and salmon;

(7) a subcommittee to review the report on the migratory
waterfowl stamp and address funding issues related to migratory
waterfowl; |

(8) a subcommittee to review the report on the pheasant

Section 3 . ‘ ' 4
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stamp aﬁd address funding issues related to pheasants; and

(9) a subcommittee to review the report on the turkey stamp
and address funding issues related to wild turkeys.

(c) The chairs of each of the subcommittees shall form a
Budgetary Oversigh£ Committee to :coordinate the integration of
the subcommittee reports into an annual report to the
legislature; recommend changes-oﬁ a broad level in policies,
activities, and revenue enhancements or reductions; provide a
forum to address issues that transcend the subcommittees; and
submit a report for any‘subcomﬁittee that fails to submit its
report in a timely manner. '

(d) The Budgetary Oversight Committee shall develop
recommendations for a biennial bﬁdget plan and report for
expenditurés on game and fish activities. By August 15 of each
even-numbered year, the committee shall submit the bﬁdget plan
recommendations toithevcommissioner. |

(e) Each subcommittee shall choose its own chair, except
that the chair of the Budgetary Oversight Committee shall be
appointed by the commissioner and may not be the chair of aﬁy of
the subcommittees.

| (£) The Budgetary Ovérsight Committee must make
recommendations ﬁolthe commissioner for outcome goals from
expenditures.
.(g) Notwithstanding section 15.059, subdivision 5, or other
laﬁ to the contrary, the Budgetary-Oversight Committee and
subcommittees do not expire until June 30, 2665 2010.

[EFFECTIVE DATE.] This section is effective the day

following final enactment.

Sec. 4. Minnesota Statutes 2004, section 97A.4742,
subdivision 4, is amended to read: »

'Subd. 4. [ANNUAL REPORT.] By December 15 each year, the
commissioner shall submit a report to the 1e§islative committees
having jurisdiction over environment'and natural resources
appropriations and environment and natural resources policy.

The report shall state the amount of revenue received in aﬁd

expenditures made from revenue transferred from the lifetime

Section 4 . ' ‘ 5
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fish and wildlife trust fund to the game and fish fund and-shaii
describe-projects—funded;-tocations—of-the-projectsy—and-resutts
and-benefits-from-the-projeets. The report may be included in
the game and fish fund report‘required by section 97A.055,
subdivision 4. The commissioner shall make the annual report
available to the pﬁblic.

Sec. 5. Minnesota Statutes 2004, section 103G.615,
subdivision 2, is amended to read:

Subd. 2. [FEES.] (a) The commissioner shall establish a
fee schedule for permits to control or harvest aquatic plants
other than wild rice. The fees must be set by rule, and section
16A.1283 does not apply. The fees méy-not exceed $750 per
permit based upon the cost of receiving, processing, analyzing,
and issuing the permit, and additional costs incurred after ﬁhe
application to inspect and monitor the activities authorized by
the permit, and enforce aquatic plant management rules and
permit requirements.

(b) The fee for a permit for the control of rooted aquatic
vegetation is $35 for each contiguous‘parcel of shoreline owned
by an owner. This fee may not be charged for permits issued in
connection with purple loosestrife control or lakewide Eurasian
water milfoil control programs.

(c) A fee may not be charged to the state or a federal
governmental agency applying for a permit.

(d) The money received for the permits under this
subdivision shall be deposited in the treasury and credited to

the game-and-fish-fund water recreation account.

Sec. 6. Minnesota Statutes 2004, section 282.08, is
amended to read:

282.08 LAPPORTIONMENT OF PROCEEDS TO TAXING DISTRICTS.]

'The net proceeds from the sale or renfal of any parcel of
forfeited land, or from the sale of products from the forfeited
land, must be apportioned by the county auditor to the taxing
districts interested in the land, as follows:

(1) the améunts necessary to pay the state general tax levy

against the parcel for taxes payable in the year for which the

Section 6 , 6
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tax judgmént was entered, and for‘each subsequentvpayable year
up to and including the year of forfeiture, must be apportioned
t6 the state; '

(2) the porﬁion required to pay any amounts included in the
appraised value under section 282.01, subdivision 3, as
representing increased value due to any public improvement made
after forfeiture of the parcel to the state, but not exceeding

the amount certified by the clerk of the municipality must be

.apportioned to the municipal subdivision entitled to itf

-(3) the portion reQuired to pay any amount included in the.
appraised value under sectioﬁ 282.019, subdivision 5,
representing increased value due to iesponse actions taken after
forfeiture of the parcel to the state, but not exceeding the
amount of expenses certified by the Pollution Control Agency or
the commissioner of agriculture, musﬁ be apportioned fo the
agency or the commissioner of agriculture and'depbsited in the
fund from which the expenses were paid;

(4) the portion of the remainder required to discharge any
special assessment chargeable against the parcel for drainage or
other purpose whether due or deferred at the time of forfeiture,
must be apportionéd to the municipal subdivision entitled to it;
and |

(5) any balance must be apportioned as follows:

(i) The county board may annually by resolution set aside
no more than 30 percent of the rgceipts femaining to be used for
timber forest dévelopment on tax-forfeited land and dedicated
memorial forests, to be expended under the supervision of the
county board. It must be expended only on projects approved-by

the-commissioner—-of—natural-resoureces improving the health and

management of the forest resource.

(ii) The county board may annually by resolution set aside
no more than 20 percent of the receipts remaining to be used for
the acquisition and maintenance of county parks or recreational

areas as defined in sections 398.31 to 398.36, to be expended

- under the supervision of the county board.

(iii) Any balance remaining must be apportioned as

Section 6 . : 7
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follows: county, 40 pércent; town or city, 20 percent; and
school district, 40 percent, provided, however, that in
unorganized territory that portion which would have accrued to
the townshié must be administered by the county board of
commissioners.

Sec. 7. Minnesota Statutes 2004, section 282.38,
subdivision 1, is amended to read:

Subdivision 1. [DEVELOPMENT.] In any county where the
county board by proper resolution sets aside funds for timber
forest development pursuant to section 282.08,.

clause t3¥ta¥ (5), item (i), or section 459.06, subdivision 2,

the €eommission commissioner of Iron Range resources and

rehabilitation may upon request of the county board assist said

county in carryihg out any project for the long range
development of its Eimber forest resources through matching of
funds or otherwisé7—provided—that—any-such-project—sha}i-first
beeapprQVed—by—the—commissioﬁer—of—natuta}—resources.

 Sec. 8. Minnesota Statutes 2004, section 296A.18,
subdivision 2, is amended to read: |

Subd. 2. [MOTORBOAT.] Approxiﬁately 1-1/2 percent of all

gasoline received in this state and 1-1/2 pércent of all

gasoline'produced or brought into this state, except gasoline

used for aviation purposes, is being used as fuel for the

operation of motorboats on the waters of this state and of the
total revenue derived from the imposition of the gasoline fuel
tax for uses other than for aviation purposes, 1-1/2 percent of

such—revenues the revenue is the amount of tax on fuelvused in

motorboats operated on the waters of this state. The amount of
unrefunded tax paid on gasoline used for motor boat purposes as
computed in this chapter shall be paid into the state treasu;y
and éredited to a water'recreation accoﬁnt in the special
revenue fund for acquisition, development, maintenénce,,and
rehabilitation of sites for public access and boating facilities
on public waters; lake and river improvement; state-park

deveilopments and boat and water safety.



10

11

12

13

14

- 15

16
17
18
19
20
21
22
23

24

03/16/05 . [REVISOR ] CKM/VM A05-0303

ceecsccscecros e moves to amend HeFe-Nor—10817
engrossment, as follows:

the first

Page 8, after line 36, insert:

nSec. 9. Minnesota Statutes 2004, section 462.357,
subdivision le, is amended to read:

subd. 1le. [NONCONFORMITIES.] (a) Any nonconformity,
including the lawful use or occupation of land or premises
existing at the time of the adoption of an additional Control
under this chapter, may be continued, including through repair,
replacement, restoration, méintenance, or improvement, but not
including expansion, unless?

(1) the nonconformity or occupancy is discontinued for a
period of more than one year; or

(2) any nonconforming use is destroyed by fire or other
peril to the extent of greater than 50 percent of its'market
value, and no building permit has been applied for within 180
days of when the property is damaged. - In this case, a
muhicipality may impose reasonable conditions upon a building‘
permit in order to mitigate any newly created impact on adjacent
property.

(b) Any subsequent use or occﬁpaﬁcy of the laﬁd or premises
shall be a conforming use or occupancy. A municipélity may, by
ordinance, permit an expansion or impose upon nonconformities

reasonable regulations to prevent and abate nuisances and to
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protect the public health, welfare, or safety. This subdivision
does not prohibit a municipality from enforcing an ordinance
that applies to adults—only bookstores, adults-only theaters, or

similar adults-only businesses, as defined'by ordinance.

(c) thwithstanding_paragraph‘(a), a municipality shall

regulate the repair, replacement, maintenance, improvement, or

expansion of nonconforming uses and structures in floodplain

areas to the extent necessary to maintain eligibility in the

National Flood Insurance Program and not increase flood damage

potential or increase the degree of obstruction to flood flows

in the floodway."

Renumber the sections in sequence and correct the internal

references

Amend the title accordingly



DNR TECHNICAL BILL
HF 1081/SF71098

Summary , oo
Section 1. Various language revisions relating to

commercial fishing and invasive species.

Section 2. Adds language for the creation of the
Water Recreation Account in the Natural
Resources Fund.

Section 3. Adds five years before the Game and Fish
Citizen Budget Oversight Committee is
scheduled to sunset.

Section 4. Modifies contents of the annual report on
the Lifetime Fish and Wildlife Trust Fund.

Section 5. Removes the DNR commissioner from
approval process for county forest
management projects.

- Section 6. Similar to Section 5; removes the
commissioner from approval process for
county forest management projects.

Section 7. Modifies purposes for which money in the
Water Recreation Account can be spent.

It is needed because:

Section 1. The changes noted will help prevent
commercial fishing operations from spreading aquatic
invasive species to Minnesota’s lakes and rivers. The
proposed changes will affect a limited number of
commercial fishing operators who net in infested and
non-infested waters. Operators will be able to

-~ continue commercial fishing activities, but will be
required to take additional precautions to prevent
spreading invasive species. :

‘Section 2. Missing from statute is the specific
language to create the Water Recreation Account in
the Natural Resources Fund. The change will make
statute consistent with practice: The account exists in
the state treasury and has been used for many years.

Section 3. The efforts of the Game and Fish Citizen
Oversight Committee have been beneficial to the
department. The sunset date for the committees is
extended by five years, to June 30, 2010.

Section 4. The change removes a reporting:
requirement on game and fish operations and
outcomes to be included in the annual report on the
Lifetime License Trust Fund. The information required
is not generated or kept in a manner that enables the
agency to meet this reporting requirement.

'Sections S and 6. In current practice counties rarely

request approval from the DNR on spending county
timber receipts for county forest development projects.
Eliminating the requirement will make state statute
consistent with current practice.

Section 7. The DNR contends the phrase state park
development is too broad a descriptor in setting the
parameters for the purpose of spending from the Water
Recreation Account. This change will delete that
phrase from the description of account purpose.

Financial implications: N :
No financial impact is associated with the amendments
contained in the bill’s seven sections.

Background:

" Section 1. Invasive species are a significant threat to

the ecology of Minnesota’s lakes and rivers, and the
recreation and local economies that depend on healthy
waters. During the 2004 legislative session, changes:
were made to commercial fishing regulations to help
prevent the spread of invasive species. The changes

‘required commercial fishing operators to use separate

gear when operating in waters infested with invasive
fish or invertebrates and in non-infested waters. The
gear used in non-infested waters must be identified
with tags provided by the DNR, and the gear used in
waters infested with Eurasian water milfoil (EWM)
must be frozen or dried before using the gear in non-
infested waters.



While these changes help prevent the spread of
invasive species from infested to non-infested waters, .

~ statute does not adequately address the potential
spread of invasive species | between infested waters.
For example, the law does not require freezing or
drying of commercial fishing gear when it is moved
from waters infested with EWM to infested waters
without EWM. Similarly, commercial gear could be
moved directly from water infested with invasive fish

~or invertebrates to Water that was infested only with
EWM.

The proposed language will help prevent commercial
fishing operations from transferring different invasive
~ species between infested waters..

Section 2. The Water Recreation Account has been in

_existence in the Natural Resources Fund for many
years. Primary sources of revenue to the accourit are .
‘watercraft titling, licensing surcharge and registration
fees, and the gas tax receipts associated with the use of
watercraft on state waters. Other sources of revenue
include fines, penalties and restitutions; harbor and
marina fees; license issuing fees; and police state aid
(to supplement peace officer retirement costs).

The new section of statute as proposed authorizes the
creation of the Water Recreation Account, lists the
sources of revenue to the account, and describes the
purposes for which money in the account may be =~
spent. This will match statute with practice: The
account already exists, receipts are deposited, and
appropriations authorized from the account.

Section 3. The recommendations of the Game and
Fish Citizens Oversight Committee have been an

- important source of stakeholder feedback since their
inception in the mid-1990s. The commissioner names
the members to nine separate subcommittees, with the
subcommittee chairs making up the Budget Oversight
Committee for the Game and Fish Fund. Current -
statute stipulates the Budget Oversight Committee will
sunset on June 30, 2005. This change resets that date
to June 30, 2010.

Section 4. Based on the number of lifetime hcense
holders who annually use their lifetime license, the
“department transfers funds from the Lifetime License
Trust Fund to the Game and Fish operations, deer/bear
‘management, deer habitat improvement and wildlife
acquisition accounts. The funds transferred into each
of the four accounts listed are blended with other
receipts deposited to each account, and game and fish

prOJect spending is not dlrectly lmked toa partlcular

- source of revenue.

This change removes a reporting réquiremeht that
would be impractical to implement. The detailed

_ operational reporting in the annual Game and Fish

Fund report now answers how the DNR spends

" resources from each of the accounts.

Sections 5 and 6. This change request will eliminate

. the requirement within Minn. Stat. § 282.08, (5) (i)

and Minn. Stat. § 282.38, subdivision 1 that the DNR

~ commissioner must approve the expenditure of county

timber receipts on county forest development projects.

“Counties rarely seek this approval. Most counties with

substantial forestland holdings have land departments
with professional forestry staff who make well- .

- informed decisions on forest resource management.

Eliminating the requirement will make state statute
consistent with current practice.

Section 7. This section is related to the change in
Section 2 that references M.S. 296A..18 subdivision 2
in its description of the purposes for which money in

- the Water Recreation Account can be spent. Given that

receipts are generated by watercraft owners, the
department contends money must be spent for
purposes directly related to watercraft. The phrase

state park development is broader in scope and will be

removed from the description of expenditure purpose. .

For further informatioh contact:
Jen Meyer, Government Affairs Coordinator

‘MN DNR
(651) 296-0736

jen.mevyer(@dnr. state.mn.us

" March 4, 2005
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S.F. No. 1308 - Relating to Leaves of Absence for Elected
Tribal Government Officials

Author: Senator Becky Lourey

Prepared by: Daniel P. McGowan, Senate Counsel (651/296-4397) bp“/\\
Date: March 30, 2005

The proposed legislation would add to the provision in chapter 3 relating to leaves of absence
for legislators and full-time elected county and city officials and include within that a full-time
elected member of an Indian business committee, board of trustees, or tribal council, as a position
that is authorized an unpaid leave of absence.

The effective date provision makes the bill retroactive to June 1, 2004, and applies to any
tribal government officials elected on or after that date.

DPM:vs
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Senators Lourey, Skoe,
S.F. No.

Murphy, Frederickson and Wergin introduced--

1308: i
8: Referred to the Committee on State and Local Government Operations

A bill for an act

relating to public officials; expandingva leave of

absence provision to include elected tribal government

officials; amending Minnesota Statutes 2004, section

3.088, subdivisions 1, 2, 3.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 2004, section 3.088,
subdivision 1, is amended to read:

Subdivision 1. [LEAVE OF ABSENCE WITHOUT PAY.] Subject to
this section, any appointed officer or employee of a political
subdivision, municipal corporation, or school disfrict of the
state or an institution of learning maintained by the state who
serves as: (1) a legislator er-is-e}ected-toi_igl_a

full-time elected city or county offiece official in Minnesota;

or (3) a full-time elected member of an Indian business

Committee, board of trustees, or tribal council, is entitled to

a leave of absence from the public office or to employment
without pay when on the buéiness of the office, with right of
reinstatement as provided in this section.

Sec. 2. Minnesota Statutes 2004, section 3.088,
subdivision 2, is amended to read:

Subd. 2. [REINSTATEMENT.] Except as provided in this

section, upon the completion of the last legislative day in each

calendar year, or, in the case of an elected city er, county, or .

tribal government official, on the completion of the final day

Section 2 : 1
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of the term to which the official was elected, the officer or
employee shall be reinstated in the public position held at the

time of entry into the legislature or taking city er, county, or

tribal government office, or be placéd in a public position of
like seniority, statﬁs, and pay if it is évailable at the same
salary which would have been received if the leave had not been
taken, upon the following conditions:

(1) that the position has not been abolished or that its
term, if limited, has not expired;

(2) that the legislator makes a written application for

. reinstatement to the appointing authority within 30 days after

the last legislative day in a calendar year or, in the case of

an elected city er, county, or tribal government official,

within 30 days after the expiration of the elected term; and

(3) that the requesttfor reinstatement is made not later
than ten years after the granting of the léave.
Upon reinstatement, the officer or employee shall have the same
rights with respect to accrued and future seniority status,
efficiency rating, ﬁacation, insurance benefits, sick leave, and
other benefits as if actually employed during the time of the
leave. No public employer is required to compensate a
reinstated employee or officer for time spent by that employee
or officer away from work for the employer'and on the business
of the state legislature during the period between the first and
last legislative day in each calendar year or on the business of

an elected city er, county, or tribal government office. No

officer or employee reinstated shall be removed or discharged
within one yeér after reinstatement except for cause and after
notice and hearing, but this does not extend a term of service
limited by law. ‘

Sec. 3. Minnesota Statutes 2004, section 3.088,
subdivision 3, is amended to read:

Subd. 3. [PENSION AND RETIREMENT RIGHTS.] A public officer
or employee who receives leave of absence under this)section or
is elected as a state constitutional officer and has rights in a

state, municipal, or other public pension, retirement, or relief

Sectipn 3 2
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system shall retain all the rights accrued up to the time of
taking leave. Time spent by the employee as a member of the

legislature or as an elected city er, county, or tribal

government official or state constitutional officer shall be

calculated in the same manner as if the employee had spent that
time in the service of the public employer for the purpose of
determining vesting of the employee's rights in the employer's

pension, retirement, or relief system. Under no circumstances

- shall two govefnmental units pay the employee's share of pension

contributions when the employee is on leave of absence to serve

'in the legislature or as an elected city er, county, or tribal

government official.

Sec. 4. [EFFECTIVE DATE; APPLICATION. ]

Sections 1 to 3 are effective retroactively from June 1,

2004, and apply to tribal government officials elected on or

after that date.
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Senator Higgins from the Committee on State and Local
Government Operations, to which was referred

S.F. No. 1308: A bill for an act relating to public
officials; expanding a leave of absence provision to include
elected tribal government officials; amending Minnesota Statutes
2004, section 3.088, subdivisions 1, 2, 3.

Reports the same back with the recommendation that the bill
do pass. Report adopted.

(Committee Chair)

March 30, 2005..cccccccos ceeoesene
(Date of Committee recommendation)
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S.F. No. 1530 - State Employment Changes

Author: Senator Betsy L. Wergin ‘

Prepared by: Thomas S. Bottern, Senate Counsel (651/296-3810) {53
Date: March 30, 2005

This Department of Employee Relations agency bill makes several miscellaneous changes
to state employment procedures.

Section 1 [PROCEDURES.] under current law, permanent classified employees who are not
covered by a collective bargaining agreement may appeal certain disciplinary action, including
discharge, and suspension without pay or demotion to the Office of Administrative Hearings. This
bill transfers the authority to hear the appeal from the Office of Administrative Hearings to the
Bureau of Mediation Services. This section strikes the provision in current law that allows
permanent employees who are covered by collective bargaining agreements to appeal to an
administrative law judge if they elect to do so and their collective bargaining agreement provides for
that option. :

Section 2 [APPEALS; PUBLIC HEARINGS, FINDINGS.] conforms the appeal process for
classified employees that is in existing law with the changes made in section 1 to provide jurisdiction
for the Bureau of Mediation Services. Requires the Bureau of Mediation Services to provide the
parties with a list of potential arbitrators to hear the appeal. Selection of the arbitrator will be
determined by the plan or collective bargaining agreements.

Section 3 [CORRECTIONAL PERSONNEL EXEMPTED.] current law provides that certain
state correctional personnel can elect or be required to retire when reaching age 55. This section
strikes language from current law that allows the department to require a correctional employee to
retire at age 55, and also strikes a process that allows an employee who wishes to remain employed



after age 55 to submit a written request to continue employment and have an annual medical exam
that establishes their ability to continue in employment.

TSB:rer
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Senators Wergin and Higgins introduced--
S.F. No. 1530: Referred to the Committee on State and Local Government Operations.

A bill for an act

relating to state employees; modifying grievance

appeal procedures; eliminating a medical examination

requirement; amending Minnesota Statutes 2004, “

sections 43A.33, subdivisions 3, 4; 43A.34, : T

subdivision 3. ~ )
BE IT ENACTED‘BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 2004, section 43A.33, .
subdivision 3, is amended to read:

Subd. 3. [PROCEDURES.] Procedures for discipline and
discharge of employees covered by collective bargaining
agreements shall be governed by the agreements. Procedures for
employees not covered by a collective bargaining agreement shall
be governed by this subdivision and by the commissioner's and
managerial plans.

(a) For discharge, suspension without pay or demotion, no

later than the effective date of such action, a permanent

claSsified employee not covered by a collective bargaining

‘agreement shall be given written notice by the appointing

authority. The content of that notice as well as the employee's
right to reply to the appointing authority shall be as
prescribed in the grievance procedure contained in the )
applicable plan established pursuant to section 43A.18. The
notice shall also include a statement that the employee may
elect to appeal the action to the 6ffice-of-Administrative

Hearings Bureau of Mediation Services within 30 calendar days

Section 1 . 1
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following the effective date of the disciplinary action. A copy
of the notice and the employee's reply, if any, shali be filed
by the appointing'authority with the commissioner no later than
ten calendar days following the effective date of the
disciplinary action. The commissioner shall have final
authority to decide whether the appointing authority shall
settle the dispute prior to the hearing provided under
subdivision 4.

(b) For discharge, suspénsion, or demotion of an employee
serving an initial'probationary period, and for noncertification
in any subsequent- probationary period} grievance procedures
shall be as provided in the plan established pursuant to section
43A.18.

fc}-Any-permanent-empioyee—who-is-ccvered-by-a—co}iective'
bargaining-agreement-may-etect-to-appeat-to-the-chief
administrative-taw-judge-within-36-days-following-the-effective

date-of—the-discharge7-suspension7-or-dembtion-if-the-coiiective

_bargeining-agreement-provides-that-options——In-ne-event-may-an

empioyee-use-both-the-procedure-under-this-section-and-the
grievance—procedure—aVai}abie—pursuant-to—sections—}#9hrei—to
179A+25+

Sec. 2. Minnesota Statutes 2004, section 43A.33,
subdivision 4, is amended to read:

Subd. 4. [APPEALS; PUBLIC HEARINGS, FINDINGS.] Within ten
days of receipt of the employee's written notice of appeal,

the chiéf—administrative-iawéjudge commissioner of the Bureau of

Mediation Services shall assign-an-administrative-taw

judge provide both parties with a list of potential arbitrators

according to the rules of the Bureau of Mediation Services to

hear the appeal. The process of selecting the arbitrator from

the list shall be determined by the plan or collective

bargaining agreements.

The hearing shall be conducted pursuant to the centested
ecase-provisions-of-chapter-i4-and-the-procedurai-rules-adopted

by—the-chief—administrative-iaw—judge rules of the Bureau of

Mediation Services. If the administrative-taw-judge arbitrator

Section 2 2
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finds, based on the hearing record, that the action appealed was
not taken by the appointing authority for just cause, the
employee shall be reinstated to the position, or an equal
position in another division within éhe same agency, without

loss of pay. If the administrative-taw-judge arbitrator finds

‘that there exists sufficient grounds for institution of the

appointing authority's action but the hearing record establishes

extenuating circumstances, the administrative-iaw-judge

arbitrator may reinstate the employee, with full, partial, or no

pay, or may modify the appointing authority's action. %The
administrative—iaw—judge*s—order-shai&—be~the—finai—deci;ion7
but-it-may-be-appeated-according-to-the-provisions-of-sections
14+63-to-14-68--Settiement-of-the-entire-dispute-by-mutua
agreemént—ia—encouraged~at-any—stage—of-the—proceedings:-—ﬁny
sett}ement—agregment-shai}-be-finai-and—binding-when-signed-by
a&i—part&es-and—submitted—to—the—chief—administfative—iaw—judge
of—the-effiee-ef-Administrative-Hearings%~—Except—as—provided-in

cotlective-bargaining-agreements The appointing authority shall

bear the costs of the administrative-iaw-judge arbitrator for

hearings provided for in this section. See L

13?3 =y 04

Sec. 3. Minnesota Statutes 2004, section 43A'34'¢¢ o

subdivision 3, is amended to read:
Subd. 3.
of the state of Minnesota in a covered classification as defined
in section 352.91, who is a member of the special retirement
program for correctibnal personnel established pursuant to
sections 352.90 to 352.95, may elect or be required to retire
from employment in the covered correctional position upon
reaching the age of 55 years.
A-correctionai-emp}oyee—occupying-a-posiéion—covered—by
provisions-of-section-352-9t7-desiring-empioyment-beyond-the
conditionai-mandatory-retirement-age-shaiiy-at-teast-36-days
prior—to-the—date-of-reaching-the-conditiona}-mandatory
retirement-age-of—ES-yéars7—and—annuaiiy-thereafter7-request-in

writing-to-the-empioyeels-appointing-authority—-auvthorization-te

- eontinue-in-employment-in-the-covered-positions——-Bpon-receiving

Section 3 3
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the-request7-the-appointing-authority-shati-have-a-medical
examination;made-of-thé-emp}eyee?--Ef-the-resuits-of—the—medicai
examination—-estabtish-the-mentat-and-physicat-abiiity-of-the |
empioyee—to—continue-the—duties-of—emp}oyment7-the-empioyee
shaii-be-continued-in—emp}oyment-for—the-fo}iowing-yearr--if-the
determination?of—the-appointing-authority-based-upon—the—resnits
of-the-physical-examination-is-adversery-the-disposition-of-the
matter-sha}i-be-decided-by-the—ceﬁméssioner—of—corrections—or7
for-employees-of-the-Minnesota-security-hospitat;—-the
commissioner—-of-human-services---Based-on-the-information
provided;-the-decision-of-the-appticabie-commissioner-shati-be -

made-in-writing-and-shati-be-£finat-
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Senator %% ..L.¢J/.... moves to amend S.F. No. 1530 as
follows: xf

Page 2, line 14, reinstate the stricken "(c)"

Page 2, line 21, after the stricken period, insert "Within

ten days of receipt of the employee's written notice of appeal,

the commissioner of the Bureau of Mediation Services shall

provide both parties with a list of potential arbitrators

according to the rules of the Bureau of Mediation Services to

hear the appeal. The process of selecting the arbitrator from

the list shall be determined by the plan.

The hearing shall be conducted pursuant to the rules of the

Bureau of Mediation Services. If the arbitrator finds, based on

the hearing record, that the action appealed was not taken by

the appointing authority for just cause, the employee shall be

reinstated to the position, or an equal position in another

division within the same agency, without loss of pay. If the

arbitrator finds that there exists sufficient grounds for

institution of the appointing authority's action but the hearing

record establishes extenuating circumstances, the arbitrator may

reinstate the employee, with full, partial, or no pay, or may

modify the appointing authority's action. The appointing

authority shall bear the costs of the arbitrator for hearings

provided for in this section."

Pages 2 and 3, delete sectlon 2

Page 4, after 11ne 12} 1nsert V

" ; o 7
Sec. 3. [REPEALER.] @Yo lod 1A% T 0 D

Minnesota Statutes 2004, section 43A,33, -subdiwvision 4, €8 <O

repealed."

Renumber the sections in sequence and correct the internal
references

Amend the title accordingly
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S.F. No. 796 - Privatization Contract Requirements
Author: Senator D. Scott Dibble

Prepared by: Thomas S. Bottern, Senate Counsel (651/296-3810) /15‘6
Date: March 30, 2005

This bill provides additional regulation of state agency and local government contracts for
services to be provided by private vendors. The requirements include additional disclosure,
minimum wages based on compensation paid to public employees with the same job classification,
and additional cost accounting.

Section 1 [PRIVATIZATION OF PUBLIC SERVICES.]

Subdivision 1 [DEFINITIONS.] provides definitions for use in the new laws created in this
bill. “Agency” is defined to mean state agencies, including Minnesota State Colleges and
Universities, Metropolitan agencies, and municipalities. “Privatization contract” is defined to mean
a contract where a private contractor agrees with an agency to provide services that are substantially
similar to and in place of services previously provided by public employees of the agency.

Subdivision 2 [PRIVATIZATION CONTRACTS; REQUIREMENTS.] specifies that
this section applies to contacts in the amount of $25,000 or more and does not supersede existing
law that regulates those contracts.

Paragraph (b) requires the agency intending to contract for services to provide a written
statement describing why it determined that the services could not or should not be provided by
current or additional public employees.

Paragraph (c) requires all entities responding to a solicitation of services under a proposed
privatization contract to disclose: (1) the length of continuous employment of current employees;
(2) minimum requirements that responder will impose on new job applicants; (3) the current annual



rate of employee turnover; (4) the number of hours proposed for each employee for duties to be
performed under the proposed privatization contract; (5) any complaints issued by law enforcement
agencies regarding violations of relevant laws or rules, including employee safety and health and
labor relations, and court decisions and administrative findings or penalties for violations of laws
or rules; (6) collective bargaining agreements or personnel policies covering employees who will
perform services under the proposed privatization contract; and (7) any political contribution made
by the responder or managerial employee of the responder, during four years preceding the due date
of the response, to an elected official of the state, a candidate for elected state office, and, if the
agency is a local unit of government, and elected official or candidate for elected office in that unit.
This paragraph also imposes these disclosure requirements on the parent entity of any contractor
submitting a bid.

Paragraph (d) requires that a private contractor providing service for an agency must pay
their employees a minimum wage rate that is equal to the average wage rate for the agency employee
classification that provides the most similar services to those performed under the contract, including
the value of health and other benefits provided to public employees in that classification.

Paragraph (e) limits a privatization contract to a term of two years.

Paragraph (f) imposes affirmative action requirements on a private contractor equivalent
to those applying to the contracting agency.

Paragraph (g) prevents private contractors using public money paid under a privatization
contract to support or oppose the organization of its employees by an exclusive representative, or to
use public money to facilitate or deter the ability of an exclusive representative of its employees to
carry out their responsibilities.

Subdivision 3 [REVIEW OF CONTRACT COSTS.] requires an agency deciding whether
to enter into a privatization contract to prepare a comprehensive written estimate of having the work
performed by current employees. After bids have been submitted, this estimate must be published
in the State Register. In considering responses received by contractors, the agency must consider
the contractor’s past performance and record of legal compliance. The agency must then prepare a
written estimate of the cost of the proposal, which includes the cost of a transition from public to
private service, including additional unemployment retirement benefits resulting from the transfer
and costs involved with monitoring the contract. The Commissioner of Revenue must determine any
loss of sales and income tax to the state if work under the contract will be performed outside the
state.

Paragraph (c) requires that an agency awarding a privatization contract must determine that:
(1) this section has been complied with; (2) the quality of services received under the new contract
- will be equal to or exceed the quality that could be provided by agency employees; (3) the cost of
the privatization contract will be at least 15 percent lower than the cost of the work being performed
by public employees; and (4) the proposed privatization contract is in the public interest.



Subdivision 4 [DATA PRACTICES.] makes data under privatization contracts subject to
requirements in existing law for work performed for the government by a private person.

TSB:rer
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Senators Dibble, Higgins, Kubly, Anderson and Bakk.introduced--
S.F. No. 796: Referred to the Committee on State and Local Government Operations.

A bill for an act

relating to public employment; establishing procedures
and standards for contracting with private entities
for the provision of services that have been, or
otherwise would be, provided by public employees;
providing for public accountability; proposing coding
for new law in Minnesota Statutes, chapter 471.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. [471.706] [PRIVATIZATION OF PUBLIC SERVICES.]

- Subdivision 1. [DEFINITIONS.] For purposes of this section:

(1) "agency" means a state agency as defined in section

13.02, subdivision 17, including the Minnesota state colleges

and universities, but not the University of Minnesota, as well

as a metropolitan agency as defined in section 473.121,

subdivision 5a, and a municipality as defined in section

471.345, subdivision 1;

(2) "émployee of a private contractor" means an emplgyeg of

a private contractor as defined by this subdivision or an

employee of a subcontractor or independent contractor that

provides supplies or services to a private contractor, as well

as a former employee of a private contractor or subcontractor

and a former independent contractor;

(3) "private contractor" means an entity that enters into a

privatization contract with an agency;

(4) "privatization contract” means an enforceable agreement

or combination or series of agreements by which a private
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contractor agrees with an agency to provide services that are

substantially similar to and in place of services previously

provided by public employees of the agency or, in the case of

new services, services that could be provided by public

employees of the agency;

(5) "public employee” has the meaning as defined in section

179A.03, subdivision 14, except that for purposes of this

section public employer means an _agency as defined in clause

(1);:

(6) "services" means all aspects of services provided by a

private contractor to an agency or by a subcontractor to a

private contractor to implement a privatization contract; and

(7) “"subcontractor" means a subcontractor of a private

contractor for work under a privatization contract or an

amendment to a privatization contract.

Subd. 2. [PRIVATIZATION CONTRACTS; REQUIREMENTS.] (a) This

section applies to privatization contracts in an amount of

$25,000 or more. The requirements imposed by this section are

in addition to, and do not supersede, those imposed by sections

16C.08 and 179A,23.

(b) An agency shall prepare a specific written statement of

the services to be provided under a proposed privatization

contract. The statement must indicate whether the same or

substantially similar services are being provided by public

employees. In the case of proposed new services, the statement

| must include the agency's reasons why it determined that those:

services could or should not be provided by current or

additional public employees. The agency's solicitation of

services under a proposed privatization contract must be based

on the statement. The agency shall notify any exclusive

representative or representatives of employees that would be

affected by a proposed privatization contract of its intention

to enter into such a contract, and shall provide the exclusive

representative or representatives with a copy of the statement

prepared under this paragraph.

(c) A formal or informal solicitation of services under a

Section 1. 2
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proposed privatization contract must require a responder to

disclose:

(1) the length of continuous employment of the responder's

current employees by job classification without identifying

employees by name and, at the responder's option, any relevant

prior experience of those employees;

(2) if the proposed services are to be performed by new

employees, the minimum requirements the responder will impose on

job applicants;

(3) the responder's current annual rate of employee

turnover;

(4) the number of hours, if any, planned for each employee

relating to duties to be performed by the employee in providing

services under the proposed privatization contract;

(5) any complaints issued by a federal, state, or local

enforcement agency‘relating to alleged violations of relevant

laws or rules, including those relating to employee safety and

health and labor relations, along with any court decisions,

administrative findings, or penalties for violations of those

laws and rules, listing the date, the court or agency, and the

law or rule found to be violated:;

(6) any collective bargaining agreements or personnel

policies covering the employees to perform services under the

proposed privatization contract; and

(7) any political contribution made by the responder or

managerial émployee of the résponder, during the four years

immediately preceding the due date of the response, to an

elected official of the state, a candidate for elected state

office, and, if the soliciting agency is a local unit of

government, an elected official or candidate for elected office

of that unit.

If the responder is a subsidiary of a parent entity, the

disclosures made in response to clauses (5), (6). and (7), must

cover the parent entity as well as the responder itself.

(d) The minimum wage rate for employees of a private

contractor providing service for an agency is the average wage

Section 1 3
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rate for the classification of agency employees whose duties are

most similar, plus the value of health and other benefits

provided to the public employees in that classification.

(e) The term of a privatization contract, including any

extensions resulting from amendments or change orders, may not

exceed two years. No amendment or change order is valid if it

has the purpose or effect of avoiding any requirement of this

section.

(f) A privatization contract must impose affirmative action

standards on the private contractor and any subcontractors that

are at least as stringent as those applying to-the contracting

agency. No privatization contract may cause the agency to fail

to meet its affirmative action standards or cause the

displacement of agency employees. For purposes of this

paragraph, "displacement" means a layoff, demotion, involuntary

transfer to a new classification or title, involuntary'transfer

or reassignment to a new location requiring a change in

residence, or reduction in hours of work, wages, or benefits.

(g) A private contractor may not use public money paid to

it under a privatization contract to:

(1) support or oppose the organization of its employees by

an exclusive representative;

(2) assist a subcontractor to support or oppose the

organization of its employees;

(3) facilitate or deter the ability of an exclusive

representative of its employees to carry out the exclusive

representative's responsibilities; or

(4) assist a subcontractor to facilitate or deter the

lawful activities of an exclusive representative of its

employees.

Subd. 3. [REVIEW.OF CONTRACT COSTS.] (a) An agency

considering whether to enter into a privatization contract for a

service shall prepare a comprehensive written estimate of having

the same service provided in the most cost-effective manner by

agency employees. The estimate must include all direct costs of

having agency employees provide the service, including the cost

Section 1 ' 4
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pf pension, insurance, and other employee benefits. The

estimate is nonpublic data, as defined in section 13.02,

subdivision 9, until the day after the deadline for receipt of

responses under paragraph (b), when it becomes public data and

must be published in the State Register. For the purpose of the

estimate, an exclusive representative of agency employees, any

time before the final day for the receipt of responses under

paragraph (b), may propose amendments to any relevant collective

bargaining agreement to which it is a party. Any amendments

take effect if they are subsequently approved by both parties to

the collective bargaining agreement and if they are necessary to

reduce the cost estimate determined under this paragraph below

the cost of providing the service under a privatization contract.

(b) After soliciting and receiving responses, the agency

shall publicly designate the responder to which it proposes to

award the privatization contract. In making its selection, the

agency shall consider the responder's past performance and

record of compliance with federal and state laws and local

ordinances. The agency shall prepare a comprehensive written

estimate of the cost of the proposal based on the responder's

bid, including the cost of a transition from public to private

provision of the serviée, any additional unemployment and

retirement benefits resulting from the transfer, and costs

associated with monitoring the proposed contract. If the

designated responder proposes to perform any or all of the

desired services outside the state, the commissioner of revenue

shall determine, as nearly as possible, any loss of sales and

income tax revenue to the state. The agency shall include that

amount in the cost estimate prepared under this paragraph.

(c) Before awarding a privatization contract, an agency

head or a governing body of a‘metropolitan agency or

municipality shall certify in writing that:

(1) the agency head or governing body has complied with

this section and other applicable law;

(2)‘the quality of the services to be provided by the

designated responder is likely to equal or exceed the quality of

Section 1 5
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services that could be provided by agency employees;

(3) the cost of the proposed contract, including all costs
¥

[

;dentified under paragraph (b),'will be at least 15 percent

lower than the cost determined under paragraph (a), taking into

account any amendments to a collective bargaining agreement

proposed by an exclusive representative; and

(4) that the proposed privatization contract is in the

public interest.

Subd. 4. [DATA PRACTICES.] A privatization contract must

comply with section 13.05, subdivision 11. All data relating to

— -y

a privatization contract are public data. If the contracting

agency is a state or metropolitan agency, it shall submit copies

of all public data associated with the privatization contract to

the legislative auditor. If the contracting agéncy is a

municipality, it shall submit copies of all public data

associated with the privatization contract to the state auditor.
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Senator ..... moves to amend S.F. No. 796 as follows:
Page -1, line 12, delete "including" and insert "excluding"
Page 1, line 13, delete "but not" and insert "and"

Page 2, line 1, after "services" insert ", except services

provided by persons licensed under sections 326.02 to 326.15,"

Page 2, line 3, delete everything after "agency"
Page 2, delete line 4

Page 2, line 5, delete everything before the semicolon

Page 2, line 20, after "16C.08" insert "™, 16C.09, 43A.047,"
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Introduction

In 1993 Massachusetts passed a law requiring state agencies (excepting some
specifically exempted organizations) to concretely establish a cost savings to
taxpayers prior to contracting out any service previously provided through in-house
labor. This law, the first of its kind, essentially mandated that good management
practices had to accompany privatization. The law required subject agencies to
submit contracting plans to an independent audit, conducted by the Office of the
State Auditor (OSA). Furthermore, the Privatization Law (Chapter 296 of the Acts of
1993, sometimes also called the Pacheco Law or the Pacheco-Menard Law) required
that a cost comparison, that would accurately establish the savings taxpayers could
expect to derive from any such contracting out action, accompany any proposal to
outsource work currently done by state employees. The privatization solution to
which this law was responding was born of a time when state budgets were being
squeezed by simultaneous economic downturn and Federal reductions in fund
transfers. A similar economic climate today may account for the renewed focus on
privatization and points to the need for the Privatization Law to continue to bring
rational order to privatization efforts.

The privatization law has created an atmosphere where state agencies are forced to think
like private firms as opposed to assuming that a private provider working under contract will
automatically solve any problem at a lower cost. It compels state agencies to think through
the pitfalls that lie ahead and prods them to be sure they are making the highest and best
use of scarce resources in difficult fiscal times.

Privatization, as it emerged in the early 1980s, held out the promise that taxpayers
could have their cake and eat it. That is to say that by substituting private service
providers for public employees, it would be possible to have high quality public
services and lower costs and presumably lower taxes. This view, rooted in a
libertarian ideology that distrusts government in general and views public
employees in particular as inefficient, turns to a simplified model of a competitive
market to justify the approach. But government is neither simply “good” nor “bad”
and public employees do not go to work everyday to do a bad job. The vast majority
of them are hardworking citizens dedicated to promoting the common good
through their public service. Moreover the contracting out that would substitute for
public service is itself not free from inefficiency and corruption. However in the
1980s and early 1990s the attraction of this simple solution was very powerful. Since
then as difficult and costly experiences with privatization have accumulated both
domestically and internationally a more balanced view has emerged. It holds that
privatization is sometimes a good thing and sometimes not. But regardless of which
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way a service is delivered its effectiveness depends upon good public management.
Even the World Bank, an early and ardent proponent of privatization has begun to
change its stance. It now argues that more important than the way the service is
delivered is the managerial quality of the public agency responsible for its delivery.l
The Massachusetts Privatization Law was an early exemplar of how to achieve this
balance in public contracting.

In an era when public managers are looking with a more critical eye at privatization,
the Massachusetts Privatization Law stands as a first-in-the-nation attempt to
legislate sensible contract decision making for public agencies. The law has
effectively helped the state save over $1.2 million per year and, more importantly, to
avoid at least $73 million in bad contracts.2 The process set up by the law effectively
provides state agencies with assistance in measuring the likely impact of contracting
decisions and helps them to ground privatization in reality.

Since 1993, various subject
agencies and organizations
have attempted to contract out
8 separate services.? Of these,
the OSA  approved  six
applications and two were
rejected based on either a
failing to adequately comply
with the Privatization Law, or a
failure to adequately establish true cost savings to the taxpayers. A review of the
cases demonstrates that winning approval for contracting out a service is not a
matter of institutional size, ability to hire consultants, or contracting experience.
Rather the Privatization Law process simply rewards good management and good
management processes. Operations as large as the Massachusetts Highway
Department and as small as Holyoke Community College have successfully
negotiated the required process and have contracted out services with a subsequent
financial benefit to state taxpayers. A review of the various proposals submitted to
the OSA demonstrates that the process works; it creates an atmosphere that
encourages good management. The process does not discourage good contracting
decisions, but avoids bad ones. It compels public managers to enter into a dialogue
with an independent and competent public auditor to justify change in the name of
either cost savings and/or improved services.

:
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This report clearly demonstrates that the
Massachusetts Privatization Law is effective.
The Law enables agencies that have a
compelling, cost-saving way to effectively
contract out a public service without
sacrificing quality to do so.

This report reviews the Privatization Law and its consequences. Four of the cases
reviewed by the OSA are examined in-depth (two approved and two denied cases).
These case studies and the general review of the impacts of the law are used to
determine the efficacy of the law as it stands, and to derive recommendations for
improvements to the current review system.
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This report clearly demonstrates that the Massachusetts Privatization Law is
effective. The Law enables agencies that have a compelling, cost-saving way to
effectively contract out a public service without sacrificing quality to do so. The Law
avoids being too cumbersome for smaller agencies to handle. Agencies can
successfully complete the review process without outside legal or accounting
assistance. The Privatization Law is effective because it forces state agencies to
carefully consider the fiscal and service impacts of contracting decisions, just as any
private firm would do. Taxpayers are spared the cost and service burden of
privatization experiments, and agencies that have not carefully examined the
impacts of a potential contracting solution are discouraged from doing so without
first examining the finer detail.

It is easy to understand why managers in the public and private sectors can become
excited over new ideas. Often the fight to implement change then pushes managers
to oversell the value or cost savings associated with these ideas. The Privatization
Law provides a needed counter balance. It gives subject agencies a workable process
through which to ground their concepts and ideas in fact, and to ensure that a
simple basic, “back of the envelope” calculation is not substituted for a careful
managerial and financial analysis. The privatization law has created an atmosphere
where state agencies are forced to think like private firms as opposed to assuming
that a private provider working under contract will automatically solve any problem
at a lower cost. It compels state agencies to think through the pitfalls that lie ahead
and prods them to be sure they are making the highest and best use of scarce
resources in difficult fiscal times. It avoids the squandering of public funds on
untested ideas that has plagued privatization efforts in so many other places.
Massachusetts voters and legislators should be proud of their ground-breaking law.

Issues Shaping the Current Debate

» - c

The term privatization has several different and highly case specific meanings. One
of the most common meanings refers to an expanded reliance on outside contractors
to supply all or part of public services. Contracting, regardless of whether it is public
or private involves creating complex ongoing relationships between two parties that
often have very different goals and missions. In the case of the multiyear contracts,
which typify much of public sector contracting, the process is further complicated
because there are a large number of factors that only reveal themselves in the
fullness of time. Many times these factors, which can transform what initially
seemed like a good idea into a nightmare, can be anticipated and avoided by a more
through evaluation and questioning from a neutral third party.
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The long-term nature of public contracts means that these contracts sit in the realm
of what economists call “incomplete contracting.”4 It is a realm in which the
information that the two parties (agency and contractor) have is typically unequal
and in which the interests of contractors and the interests of the agency can greatly
diverge. In these instances it is important that decision makers have analytic tools
that allow them to go beyond price and look at the larger transactions costs of the
new relationship. Transactions costs economics suggests that in contracting
situations in which the parties have different knowledge bases and understandings
about the product in question and there is future uncertainty because of the length
of time of the relationship, the best decisions that either can make are problematic.
Moreover contractors acting (properly) on their self interest in situations in which
the instructions are not clear cut often make decisions that favor their interests over
those of the state. These problems are especially prominent in cases where service
outcomes are ambiguous such as care for the mentally ill or developmentally
disabled. In these cases the transactions costs of supervising and maintaining an
ongoing relationship with an outside contractor become significant.> That, by itself,
is not a reason to not consider a contract, but it is reason to engage in a rigorous
analysis that factors in the transactions as well as the direct contract costs before any
decision is made. It is that analysis that the Privatization Law requires.

Whether services are contracted or directly
supplied the only way to ensure that taxpayers

get value for the money spent is to ensure that The Massachusetts V,j
public mangers are required to engage in a -Privatization Law was i
process that sets out all the pertinent knowable j/’l’:gfed;;a‘: ::é’:’;f;ge ; i,x
facts at the outset. That is the larger lesson the frequent and poorly- g‘g
entire world is now learning from the many : considered i'”
failed attempts at privatization and deregulation privatizations. ﬁ‘

i

that have been underway over the past two i
decades. The harsh and costly lessons that the
citizens of nations like Argentina® are learning the hard way from their total
embrace of privatization and deregulation should teach us that while there is a place
for privatization and deregulation in the public sector there is also an equally, if not
more important place for rigorous public oversight and sound regulation.

The Massachusetts Privatization Law was enacted in a political climate that
encouraged frequent and poorly-considered privatizations. These privatizations
were enacted quickly and, “without legislative approval or oversight by the newly
elected Weld administration.”” Though it was often claimed that extensive savings
were achieved through these almost random forays into privatization, cost data was
never adequately tracked prior to privatization to do a credible job of comparing the
public and private costs. Furthermore, significant questions regarding service
quality were raised. Concerns that the state was privatizing away core services,
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losing competencies in its core service provision areas, and possibly wasting
taxpayer money led to the 1993 passage of the Privatization Law.

Independent outside auditors taking a more measured look at the MassHighway privatization
Jjudged it a money-losing venture. According to the Massachusetts House Post Audit and
Oversight Bureau the first year’s report showed that although the contractor complied with
its contractual obligations, its administration of highway maintenance was of low quality and
cost about $1.1 million more than the pre-privatization work. A review by the OSA also
concluded that the state lost money. The OSA put the loss at $1.4 million.

?
L

The type pf problem that arose before the passage of that law can be illustrated by
recalling one of Governor Weld's first hasty privatizations in the Massachusetts
Highway Department (MassHighway). The pro-privatization atmosphere of the
early Weld period was such that it was assumed, as opposed to determined, that the
private sector could do it better. Governor Weld began the push to privatize
MassHighway in 1992. Because some of the types of services that MassHighway
performed (such as pothole filling and grass cutting) were widely available through
small private contractors, this seemed at first glance to be a case where a competitive
market of small suppliers did in fact exist. The problem was that highway
maintenance is not simply a matter of stringing a bunch of simple tasks together.
Rather it is a complex problem in managing these tasks and timing them. So when
MassHighway let the project for bid, it was not the small landscape firms and
paving contractors who came forward. Instead it was the very large and very well
connected state highway construction firms who customarily divvy up all the state
contract construction work who bid on the contract. Moreover, because they were
being asked to do something they never did before, manage a regional highway
maintenance operation, their bids ranged widely from a low of $3.7 million to a high
of $8.1 million. The Weld Administration took the lowest bid and declared the
project a success.

However independent outside auditors taking a more measured look at it, judged it
a money-losing venture. According to the Massachusetts House Post Audit and
Oversight Bureau the first year’s report showed that although the contractor
complied with its contractual obligations, its administration of highway
maintenance was of low quality and cost about $1.1 million more than the pre-
privatization work.? A review by the OSA also concluded that the state lost money.
The OSA put the loss at $1.4 million.9 To counter this bad publicity, the Weld
Administration asked their privatization consultants Coopers & Lybrand to prepare
another evaluation. The C&L “assessment,” unsurprisingly concluded that, not only
did the state not lose money but that it actually saved $2.5 million. 10 Although it is
impossible to know the exact truth after the fact, my own assessment of the various
analyses is that the state probably did lose money. The word “probably” is the
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operative problem. It is impossible to know what happened because there was no
careful cost analysis done by the Commonwealth before the fact. Moreover the
contract did not adequately specify performance expectations. While the contract
- called for collecting litter and mowing the medians, it did not specify the order.
Thus when the House auditors went to inspect the completed work they found
mowed litter. Despite the protestations of the Weld Administration the best that can
be said for the effort is that it was not a clear success. However at worst, it may have
been a costly failure.ll It was because of experiences such as these that the
Legislature enacted the Privatization Law. The new law required measured and
deliberative reason in an environment in which public money was being rapidly
thrown at a series of untested privatization schemes. '

The law continues to be relevant because it encourages careful consideration of
privatization. The framework established under the law creates a process for
agencies to follow and a dialogue with the OSA that grounds management decisions
in the facts of costs and benefits. The Law does not prohibit contracting out. The law
is not too onerous for small agencies to successfully privatize services. At its essence
the law requires an agency to fully research and consider the cost and service
impacts of contracting out services currently performed in-house prior to making a
contracting decision. This is good for Massachusetts, its citizens, taxpayers, and state
employees. It ensures that services are not contracted out at a loss. It ensures that
service standards are at least maintained, if not improved. The law requires that
agencies develop a credible case and a solid management plan for contracting out
services. This is the type of behavior one would expect to see in the private sector.
Firms carefully consider the impact of contracting out decisions. It is their fiduciary
responsibility to their stockholders. Sometimes firms contract-out, sometimes they
continue to perform work in-house. But successful firms always consider the relative
costs and benefits of doing so prior to making such a decision. Massachusetts’
Privatization Law provides an important avenue for state agencies to perform due
diligence prior to making a contracting decision.

The Massachusetts State Privatization Law

The law itself lays out a process for evaluating the cost impact of proposed
privatizations and provides a framework that ensures this evaluation is fair and
accurate. The law ensures good governance by declaring allowable only those
privatizations that will clearly save taxpayer money while continuing to provide
comparable service The law excludes several types of contracts from review,
including those valued under $100,000, those previously approved through the
Privatization Law process (rebids), and those consisting solely of legal, management -
consulting, planning, engineering or design services. Furthermore, the law only
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applies to cases where an agency proposes to use “private contractors to provide
public services formerly provided by state employees.”12

Following these exceptions, the Privatization Law lays out seven requirements that
subject agencies must meet in order to legally privatize a function that falls within
the purview of the law. First, (1) the agency must prepare a statement describing the
service or function to be privatized. This statement must include the specific
quantity of work required and quality standards to be met. The agency then issues a
request for proposals from contractors to meet these requirements.

The law then requires (2) that bidding contractors (respondents to the RFP) pay
employee wages at least equal to the entry level of those paid to current state
employees, including at least a portion of health insurance costs for coverage similar
to that which the state offers employees that work more than 20 hours per week.
Third (3), the law requires contractors to offer available positions to qualified
employees being displaced by the privatization who “satisfy the hiring criteria of the
contractor.” '

Fourth (4), the privatizing agency must prepare a written estimate detailing the costs
the agency would face if the service in question were performed in the most cost-
efficient manner. Fifth (5), current employees must be allowed to submit their own
bid for providing the service in question. Sixth (6), the privatizing agency must
analyze the winning bid (lowest cost bidder) and provide to the OSA data detailing
the bid price, and costs associated with the transition to contract provision.
Decreases in income tax revenue must also be included, if the contracting agency
plans to use out-of-state employees.

Finally (7), The .Agency must certify that
the quality of the services to be received

H
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Since 119 3 the ofAfhash through a contract will both meet the

reviewed proposals for the . ‘
| privatiza ti‘; . '; f eight separate agency’s needs and will at least meet the
| state services. Of these, six level of in-house provision.

{ " were approved and two denied.

1 Once these requirements are met, the
OSA has 30 days to conduct a review and
to determine whether the requirements have been adequately met, and whether the
privatization in question will indeed save taxpayer money. If the agency has met
their obligations under the law, and the privatization is a cost saving measure, the
winning bid is allowed. :

[
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Privatization Cases Under the Privatizatioh Law

Since 1993 the OSA has reviewed proposals for the privatization of eight separate
state services. Of these, six were approved and two denied. The majority of these
cases were reviewed in 1996. Since that time two applications have been reviewed.
One was denied and one approved. The table below lists all eight cases, their dates
of review and whether they were approved or denied.

Cases Review by the OSA 1993-2002

Date Case Approved
/Rejected
1 1/96 Department of Employment | Approved

and Training — Storage and
Retrieval of Records

2 6/96 MBTA - Real Estate and Approved
Property Management

3 8/96 Massachusetts Highway Approved
Department - Highway
Maintenance in Central and
Western Massachusetts

4 9/96 Holyoke Community College | Approved
- Food Services '
5 12/96 MBTA - Bus Shelter Rejected

Maintenance

6 12/96 Massachusetts Highway Approved
Department - Highway
Maintenance in Worcester
County

7 6/97 MBTA - Operation and Rejected
Maintenance of Bus Routes
Originating in Quincy and
Charlestown

8 6/00 U. Mass - University Store Approved

This record demonstrates a 75% success rate for applying agencies, though it should
be noted that some cases were initially denied for failing to adequately meet the
requirements spelled out in the law, and were subsequently approved upon
resubmission.

As each case reviewed and approved by the OSA must include cost comparisons, it
is possible to generate an estimate of the cost savings generated through the
application of the Privatization Law. The table below lists the estimated savings
associated with each approved privatization.

10




PRIVATIZATION IN MASSACHUSETTS

OSA Determined Savings Generated by Approved Cases Under the
Privatization Law

Case Savings per Year
Department of Employment and Training - Storage and | $ 88,000
Retrieval of Records

MBTA - Real Estate and Property Management $ 41,000
Holyoke Community College - Food Services $ 55,000
Massachusetts Highway Department -  Highway | $ 830,000
Maintenance in Worcester County

U. Mass - University Store : $ 260,000

Total : $ 1, 274,000

As the table above demonstrates, the Privatization Law has enabled over $1.2
million in annual savings. This figure represents the value of good contracting to the
taxpayers of Massachusetts. However, it does not highlight the value of bad
contracts avoided. The requirements of the Privatization Law have also not
prohibited smaller institutions, like Holyoke Community College from complying.
However, it is extremely likely, given the pace of privatization prior to the
enactment of the law, that it has prohibited many poorly thought through
privatizations from occurring. The net effect of the Privatization law is that it
provides subject agencies with an avenue through which to perform a solid
assessment of the value of contracting prior to entering into an agreement, and it
establishes a dialogue between the OSA and those agencies, which can be used to
proactively manage those costs.

Assessment of the Impacts of the Current Law and Case Studies

P &

Overview

In this section I review four of the eight proposals evaluated by the OSA under the
Privatization Law. The purpose of this review is to understand exactly how the law
works in practice. These reviews also highlight how the law has provided a general
guideline to state agencies, discouraging bad privatizations in general.

The four proposals considered here are the approved Holyoke Community College
Food Services privatization, the approved MBTA Real Estate and Property
Management privatization, the denied MBTA Bus Shelter Maintenance privatization
and the denied MBTA Bus Route Operation and Maintenance privatization. In each
case both the proposal and the OSA’s determination are reviewed. If applicable, cost

7
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savings associated with each privatization are listed. The two denied cases are
examined to determine why they were unsuccessful, and to examine how each case
might have been improved. The two denied cases were chosen because they are the -
only cases reviewed by the OSA to have been denied. The Holyoke and MBTA Real
Estate and Property Management cases were selected because they represent two
agencies of different sizes and resource levels.

Each case study highlights the exactness of the
process used by the OSA to reach a determination of
cost savings. It is clear that the successful subject The Privatization
agencies did their homework in terms of both present Law has enabled
costs and contracting alternatives. Agencies that over 1.2 million
found genuine cost savings to be derived through n annual savings.
privatization while maintaining consistent service
were allowed to privatize. The two cases where the
privatization was disallowed provide insight into the more complex operations of
the review process. ‘

The most important finding from all four cases is that they highlight the dynamic
dialogue that took place between the subject agencies and the OSA. The greatest
strength of the Privatization Law is the way in which it compels outside review of
the subject agency’s management. It is clear, for example, in the MBTA Route
Privatization case reviewed below, that the management of the MBTA fell in love
with an interesting idea based on “back-of-the-envelope” calculations. The dialogue
between the MBTA and the OSA set up by the law grounded that idea in the facts
and ultimately avoided enormous unnecessary costs to the taxpayers of the
Commonwealth.

Case Study 1: Holyoke Community College Food Services

Introduction

In 1996, Holyoke Community College released a request for proposals to privatize
its food services operation. The college is a two-year public community college
located in Holyoke, Massachusetts. In 1996, the college had approximately 3,500
students attending day classes and 2,000 attending evening and Saturday classes.
Approximately, 1,000 students were enrolled during the summer. At the time the
RFP was released, the school employed 360 full-time faculty and staff,
supplemented with part-time employees. The college is a commuter school, and
does not have dormitories. Dining services were staffed with state employees, and
the service was run in conjunction with the School’s Hospitality Management

12
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Program. Students would work in the school’s cafeteria as part of their curriculum,
and costs were assigned to the program when appropriate. Food services at the
college consisted of a dining area in the Campus Center and a separate café on-
campus open during class hours. The service also provided catering services on
demand for different special events.3

5 This case indicates that small governmental entities such as Holyoke Community College are
i able to comply with the Privatization Law in privatizing operations for cost savings.

|
|- Rl
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Holyoke College made the decision to privatize food services because the service
was consistently losing money. In fiscal year 1994, the service lost $56,333. In 1995,
the service lost $178,311 and in 1996 the last fiscal year before the RFP was released,
the service lost $119,661.14

The RFP asked potential contractors to maintain the current year round operation,
hours, and the quality of the program. In addition, it was stated that preference
would be given to bidders who would be willing to work cooperatively with the
Hospitality Management Program but there was no requirement that the program
be integrated with the department as in the past.’®> The RFP was released without
notifying the OSA but prospective bidders were asked to consider that the
privatization law could apply. The College's Dining Services Proposal Review
Committee reviewed three bids. Two of the bids were from private firms, and the
third was an in-house bid submitted by the director of dining services. Fame School
and College, Inc. (FAME) was chosen over both Grace Food Service Associates, Inc
(GRACE) and the in-house proposal. In the recommendation section of the
committee’s memorandum to the College’s Vice President for Administration and
Finance it was stated that FAME was chosen, “based on the guaranteed financial
return to the College in their proposal.” It was then written that this
recommendation was, “based on the underlying assumption that the Pacheco Bill
will apply; should Pacheco be judged not to apply, the committee’s preference
would then be Grace Food Service Associates, Inc.”16 The memo indicates that the
committee was more comfortable with the Grace proposal because of their
“extensive community college experience.”l” The memo also included an evaluation
matrix that indicated the level of financial return estimated or promised to the
college. The Fame proposal guaranteed an 8% commission or $35,000, and the
GRACE proposal guaranteed a 2% commission or $9,000. The in-house proposal did
not offer a guarantee to the college but projected a $30,898 return to the college.18

13
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Privatization Proposal

As was noted, the college released the RFP without notifying the OSA, contending
that the proposed outsourcing was not subject to the privatization law.1 AFSCME
Council 93 objected to the release of the RFP on the grounds that it violated the
privatization law, and requested an inquiry from the OSA.20 On July 11t, Holyoke
College officials submitted a proposal for privatization of campus food services to
the OSA but it was deemed incomplete on the grounds that it did not indicate the
designated bidder’s compliance with certain state and federal statutes and because
the proposal was not signed by the College President or the State Secretary of
Administration and Finance.?l A subsequent August 234 proposal was judged
complete by the OSA and review of the proposal began on-August 26, 1996.22

In its proposal to the OSA, the college estimated that the winning bid by FAME
School and College Inc. would yield net revenues of $37,650 while efficient
operation by the school would yield a net loss to the school of $32,944.

Auditor’s Determination

On September 26, 1996 the OSA determined that Holyoke Community College had
complied with the privatization law in awarding a contract for management of food
services activities.?2 The determination letter outlines the college’s compliance with
the statutory provisions of the law including wage rates, health insurance
requirements, food service quality, and the hiring of qualified agency employees. In
terms of cost impact, the OSA determined that the estimated cost of the work
performed under contract would be less than the estimated cost of the work
performed with state employees. Specifically, privatization of food services was
found to yield net revenues of $29,880 while continued operation by the college
would result in the loss of $25,314.2 The total savings generated by the privatization
was then estimated as $55,194, the sum of the estimated revenue from privatization
and the loss avoided from continued in-house operation of dining services. This
figure differed from the total savings figure of $70,594 submitted by the college as
part of the proposal because the OSA made five cost adjustments. Two adjustments
were made to the in-house cost estimate and three were made to the privatization
contract. The cost comparison table below shows the cost and revenue figures
submitted by the college and the adjustments made by the OSA. Total costs for the
in-house operation include direct and indirect costs while total costs for the private
operation equal Holyoke College’s costs for contracting food services, including
contract administration, transition costs, and unemployment insurance. Total
revenue for the in-house operation includes all sales while revenue for the contract
operation is the projected contract price to the school (8% of sales or $35,000).
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Cost Comparison In-House Operation Privatized
Operation/Performance
Costs

Total Costs $568, 944 ' $2,350

Total Revenue $536,000 $40,000

Net Profit $(32,944) . $37,650

Audit Adjustments .$(7,630) $7,770

Adjusted Cost Net Profit | $(25,314) $29,880

Total Savings $55,194

Conclusion

Initially, Holyoke Community College attempted to contract out the operation of
food services to an outside vendor without a review by the OSA. It is unclear exactly
why the college wanted to avoid the process but it does not appear that there was a
protracted fight over the issue. Holyoke College submitted its proposal to the OSA a
little over two months after the OSA began its inquiry into Holyoke’s RFP. In
internal memos included with the college’s proposal, it is revealed that the Grace
Food bid would have been chosen if the Privatization Law did not apply, even
though the bid guaranteed $26,000 less than the winning Grace proposal and a 2%
commission on revenues compared with 8% in the FAME proposal. In this case, it is
clear that the privatization law had an effect throughout the entire RFP process,
requiring the college to ensure compliance with the law in its bidding process and
influencing the selection of the FAME proposal because the bid guaranteed the most
cost savings over in-house operation.

In approving the college’s choice of FAME, the OSA verified compliance with all
aspects of the privatization law. The OSA evaluated financial figures submitted
ensuring that only avoided costs were included in evaluating the loss expected from
continued in-house operation of food services, and that all of the costs of contracting
were included in estimating net revenues from the college’s privatization proposal.
Accordingly, the OSA made five adjustments to the financial figures submitted by
the college in calculating a total estimated savings of $55,194 in privatizing food
services compared with continued in-house operation of the function.

This case indicates that small governmental entities such as Holyoke Community
College are able to comply with the Privatization Law in privatizing operations for
cost savings. Additionally, there is no evidence that the college relied on outside
expertise to navigate the OSA’s process in complying with all aspects of the law. In
this case, the law did not create a barrier, but rather guided the choice of a contractor
that would maintain quality standards and employee benefits while saving the
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greatest amount of money as compared with continued in-house operation of food
service provision. Holyoke CC was able to use the guidance provided by the OSA to
comply with the law and make a good management decision.

Case Study 2: Massachusetts Bay Transit Authority Real
Estate Department

Introduction

On December 18, 1995, the Massachusetts Bay Transit Authority (MBTA) issued a
request for proposals to privatize their property management and real estate
development functions. At that time the MBTA sent notification, and a copy of the
RFP to the OSA, signaling the intent of the agency to outsource its Real Estate
- Department’s major functions.?

ety e i G b

In this case, the OSA determined there could be savings of $206,257 as a result of the %
privatization and the proposal was approved. In the absence of the OSA’s review, though, an i
inappropriate accounting methodology could translate into a privatization that costs i;:
additional money compared with continued government provision. ]

i

The MBTA operates the fourth largest mass transportation system in the country
with operations concentrated in the Boston Metropolitan Area. The agency’s service
area has a population of approximately 2.6 million in an area of 1,038 square miles,
spread among 175 municipalities in two states. The agency operates 155 bus routes,
3 rapid transit lines, 5 streetcar routes, 4 trackless trolley lines, a commuter boat,
paratransit services, and 13 commuter rail routes.?

The primary mission of the MBTA is the provision of mass transportation, but the
Authority has considerable real estate holdings related to its transit services. For
example, it owns right-of-ways maintained for its commuter rail operations, and
space within transit stations. At the time of submission to the OSA, the Authority
was the fourth largest landholder in Massachusetts, with total holdings estimated at
4,000 parcels.”” The Authority’s Real Estate Department (RED) managed real estate
holdings with responsibilities including the leasing of concessions, sale of surplus
property, and initiation of joint development projects proximate to major transit
stations.”® These functions and responsibilities were undertaken with 27 staff
divided into four groups: development, disposition, facilities management, and
acquisition. Additionally, the department received substantial support from the
legal department with five full-time attorneys assigned to real estate issues, and the
Revenue Collection Department with one employee dedicated to real estate accounts
receivable and collections.*
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The Decision to Privatize

As previously stated, the MBTA is one of the largest landowners in the
commonwealth but the primary mission of the Authority is transit provision.
Concern that real estate assets were not being maximized to support this core
mission precipitated the hiring of Kenneth Leventhal & Company to undertake a
management study in 1993. The report recommended strategies to reassert the
importance of the Real Estate Department within the Authority’s mission through
organizational, operational, and systems improvements. For example, the report
recommended setting increased annual revenue goals for the department and the
creation of a separate data management system for leases as opposed to using 20-
year old tenant ledger information technology.”* As a follow-up in November 1995,
the Audit Department of the MBTA hired E&Y Kenneth Leventhal Real Estate
Group to audit the 20 year-old tenant ledger managed by the MBTA’s Department
of Revenue. This ledger is composed of 862 entries cataloging the Authority’s leases.
The study found that the tenant ledger was not being managed to maximize lease
revenues.’! Eighty-three percent of the leases were found to be under performing,
580 tenants were found to be operating without a lease, and rents were not adjusted
after 1980 on over 300 leases.’

According to the Authority’s submission to the OSA, the findings of these two
reports confirmed suspicions that the Real Estate Department was not performing
well, and also served as a basis to justify the outsourcing of real estate management.
In a management study included as part of the MBTA’s official submission to the
OSA it is stated with reference to the tenant ledger review, “in light of these
findings, and others detailed in the appendices, the perception that the property
management and development functions would be handled much more efficiently
and effectively by an outside contractor was confirmed”. Further, it stated that, “the
results clearly show that the department has been performing at unacceptable levels
at some considerable cost to the Authority.””>

The RFP and Selection Process

The RFP asked prospective bidders to provide services in two main areas: real estate
asset management and formulation of strategies to plan, finance, and construct 5,000
parking spaces over the subsequent five years. The latter aspect of the RFP was to
help fulfill the MBTA’s commitment to construct 20,000 parking spaces by 1999 as
part of mitigation for Boston’s Central Artery roadway project. The designated
contractor would essentially perform the functions of the Real Estate Department,
with the exception of new property acquisition, which would continue to be
performed in-house by the Authority.** Accordingly, the RFP implies that the six
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employees and legal support currently working in the acquisition division of the
department would be retained. Other legal support dedicated to other divisions of
the department, and support from the revenue department would be outsourced as
part of the contract.’® The department would also maintain management and
oversight functions to act as liaison to the Authority’s Board of Directors and
operating divisions.*® The initial contract would be bid out for five years, with plans
to subsequently re-bid every three years.’’

The RFP noted that in fiscal year 1995, the Authority collected $4.0 million in lease
income, and $1.6 million in property sales for a total of $5.6 million in net revenues.
For FY 1996, it was estimated that the authority would collect a total of about $6.5
million in net revenue.’® Total personnel costs in fiscal year 1995 totaled $1,203,121.%
Clearly, though it was implicit in this offering that the authority believed revenues
were not being maximized.

There were four responses to the RFP, with three submitted by private consortiums
and one union response. All four were numerically ranked using bid criteria
developed by the MBTA. There were however two evaluation forms: one for the
private firms, and one for the unions. In its submission to the OSA, the MBTA stated
that a separate evaluation form was made for the union response because, “the
union response was, at their discretion, not required to address the disadvantaged
business enterprise requirements or the design, financing, management of
construction, and operation of the parking garage.” It is further stated that the
points allocated in these categories were spread over the other evaluation
categories.* :

The MBTA selected a consortium of companies called Transit Realty Associates LLC.
This consortium consisted of two teams of companies to provide both real estate
services functions and parking garage design, construction, and management
functions respectively. The team scored 82.3 points out of 100 and offered a fixed fee
price of $6.730 million that was reduced to $6.178 million during contract
negotiations.4! In addition, it was agreed that there would be additional money paid
on a performance basis dependent on property sales. The second place team,
Codman Corporate Services Inc, had the lowest fixed fee price, $6.702 million and
scored 74.1 out of 100 points. The third place team, EDTAM, Co., LLC. Scored 69 out
of 100 points and bid the highest price for the contract, $8.286 million dollars. The
Union bid finished fourth among the bids with a score of 31.1 out of 100 points. The
Union submitted a bid of $2.483 million for salaries only. In the submission to the
OSA, the MBTA claims that the union made this bid based on eliminating staff from
the department but did not anticipate laying off employees from the Authority.
Therefore it is stated that since there would be no layoffs, “there are no anticipated
cost savings to the Authority,” and total cost was re-calculated to be $10.154
million.*
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There was no detailed rationale in the submittal to the OSA regarding the selection
of Transit Realty over the other bidders. Transit Realty did submit a higher initial
bid than the second place finisher, but this initial figure was lowered below the
Codman bid in contract negotiations. The winning team also initially included
commissions on the sale of properties in the bid, but this was changed to
performance bonuses in contract negotiations.” Performance bonuses and
commissions were included within the MBTA RFP*. There is a detailed rationale on
why the union bid was not chosen. In the executive summary of the submission to
the OSA it is stated of the union bid: “The proposal is so lacking in detail that it
could almost be deemed non-responsive.”’ In general, the MBTA: did not accept that
the union bid would help avoid costs and the bid excluded a response to the parking
space development aspect of the RFP.*

Privatization Proposal

On April 24th, 1996, the MBTA submitted its privatization proposal to the OSA. On
April 29t, 1996, the OSA conditionally began is 30 business day review of the
proposal as the initial proposal was deficient in several areas.”’” The MBTA disputed
the time taken in the review period, and attempted but then held off of awarding the
contract before the OSA had rendered an opinion.*

The proposal itself included nine parts including the proposed contract, cost forms,
summary of bids received, and a management study. The RFP included privatizing
existing functions of the Real Estate Department and new functions as
recommended in its management study such as changes to lease management and
property inventory procedures. Therefore, the MBTA presented in its cost forms
existing in-house costs and costs of additional services to document the avoidable
costs of additional functions and changes recommended in the management study.
There were, however, no costs related to the parking garage program included
because the program was to be funded from Authority revenues or from project-
specific funding.*

Throughout the OSA’s review period, Local 453 of the Office & Professional
Employees International Union corresponded with both OSA and the MBTA
regarding alleged deficiencies in the submission. These alleged deficiencies included
using un-adjusted 1992 wage rates and claiming savings for the elimination of
positions that were vacant.’® Both these issues were addressed in the OSA’s
adjustment of the MBTA’s cost forms in reviewing the privatization proposal.
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Auditor’s Determination

On June 10%, 1996, the OSA issued a determination concluding that the MBTA
complied with Massachusetts” privatization law, Chapter 296 of the Acts of 1993 in
awarding a privatization contract for the management of its real estate activities. The
determination details the MBTA’s compliance with statutory requirements of the
law including wage rates, health insurance requiremerits, service quality, and the
hiring of qualified agency employees. By approving the MBTA’s proposal, the OSA
determined that the estimated cost of work performed under contract by Transit
Realty would be less than the estimated cost of work performed with state
employees. Privatization of most real estate functions of the MBTA was determined
to cost $8,526,886 in performance costs representing a cost savings of $206,257
compared with the estimated cost of continuing to perform the work in-house with
state employees.”’ This cost savings breaks down to an estimated annual savings of
$41,251 over the five-year life of the contract. This total savings figure is significantly
less than the figure provided by the MBTA because of ten adjustments made by the -
OSA. The MBTA, in its proposal, claimed saving and gain to the authority of
$7,583,460. This figure includes a $5,184,000 revenue enhancement for expected lease
revenue.’” The OSA, however, subtracted this projected revenue enhancement, from
the performance costs of the privatization contract. With regard to this adjustment,
the OSA stated, “there is no acceptable or demonstrated reason why MBTA
management cannot increase revenues by holding itself to the same standard of
performance expected from the contractor and by using the same updated tenant
that will be used by the contractor.”**

Cost Comparison In-House Operation ' Privatized ‘

Operation/Performance |
Costs

Total Costs $10,154,208 $7,754,740

Total Revenue Not identified $5,184,000°*

Net Profit N/A | N/A

Audit Adjustments ($1,421,065) $5,956,146

Adjusted Cost $8,733,143 $8,526,886

Total Savings $206,257/$41,251 per
year
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-Accounting Methodology

The OSA’s cost savings figure represents a difference of over $7 million dollars
compared with the MBTA estimate, indicating differences in accounting
methodology, and possibly managerial philosophy. The largest audit adjustment
concerned a projection by the MBTA that revenue collections would increase by
over $5 million if the contract was awarded to Transit Realty and recommendations
from the two management studies were implemented. In assigning increased
revenues to the privatized operation with the improvements recommended in the
management study and not assigning increased revenues to the in-house operation,
the MBTA is essentially arguing that recommendations cannot be implemented by
state employees. In contrast, by subtracting increased revenues from the proposed
privatized operation of real estate services, the OSA is arguing that there is no
demonstrated reason why the MBTA cannot improve in-house revenue enhancing
performance as recommended by its own management studies. This significant
audit adjustment could simply represent a difference in philosophy about the
effectiveness of public employees between the MBTA and OSA. Regardless, it
indicates different accounting methodologies were employed, with the MBTA
projecting that private operation would allow for improved performance and the
OSA strictly calculating avoidable and performance costs. The end result, an
approved privatization proposal, is the same but the approved cost figures follow
the OSA’s methodology and the savings projected are much more modest. The
significant cost difference is indicative of how different accounting methodology can
significantly change calculations of cost savings with respect to privatizations. In
this case, the OSA determined there could be savings of $206,257 as a result of the
privatization and the proposal was approved. In the absence of the OSA’s review,
though, an inappropriate accounting methodology could translate into a
privatization that costs additional money compared with continued government
provision. '

Conclusion

In December 1995, the Massachusetts Bay Transportation Authority issued an RFP
for operation of its real estate functions, as well as planning and construction of
5,000 parking spaces in central Boston. The MBTA sought this privatization to
improve the management and financial return of its extensive real estate assets. The
release of the RFP followed two independent management studies of the Authority’s
management of its real estate assets in 1993 and 1995. The 1993 study concluded that
real estate assets were not being maximized for many reasons including lack of
appropriate management systems. The follow-up 1995 study focused on
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management of the Authority’s tenant ledger and the results indicated that the
Authority was unable to implement recommendations made in the 1993 study.

The MBTA’s submission to the OSA included detail on the reasons for privatization
and a management study, summary of bids received, bid evaluation criteria, and
cost forms. The selected team, Transit Realty, did not have the lowest initial bid but
was deemed to have the best qualifications to fulfill the scope of services in the RFP.
The union bid scored the fewest points of the four bidders. On this subject, MBTA
stated that it was difficult to compare the union and private bidders because the
union bid, at its request, was evaluated with different criteria. The union bid was
judged to lack detail, and avoidable costs to the department. For example, the union
proposed to eliminate staff from the department, but not from the agency as no
layoffs were included in the proposal.

Unlike the approved Holyoke College food services privatization case, the MBTA
notified the OSA of its intent to outsource functions when the RFP was released.
There was not, in this case, any apparent disagreement over the OSA’s jurisdiction
to review the proposed contract for privatization. The only friction concerned the
timing of the OSA’s review, with the MBTA arguing in letters to the OSA that the
time of the review period was excessive. Still, the review took just over a month
from initial submission, and under six months from release of the RFP. The OSA
approved the MBTA’s proposed contract with Transit Realty on July 10t, 1996. In its
cost forms, the Authority claimed that outsourcing real estate functions to Transit
Realty would save $2.4 million and enhance revenues by $5.18 million for a total
savings of $7.58 million. Ten audit adjustments were made in evaluating these cost
forms. Notably, the OSA would not allow the MBTA to count estimated increased
lease revenue of over 5 million dollars through more efficient management of the
tenant ledger by Transit Realty. The OSA did accept the Authority’s assertion that
the parking garage development program not be evaluated for compliance with the
privatization law because it would be funded from other sources. After the ten audit
adjustments, the OSA determined that the proposed contract could be expected to
save $206,257 over the life of the 5-year contract and this privatization proposal was
approved.
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Case Study 3: MBTA Bus Shelter Maintenance

Introduction

In 1995, the Massachusetts Bay Transportation
Authority (MBTA) began exploring possibilities
for increasing revenue by including advertising
on bus shelters. Accordingly, the marketing
department carried out research on bus shelter
advertising programs in New York, Toronto, and
San Francisco and determined that these cities
had success with contracting out the service to
specialized  advertising and  marketing
companies. Additionally, it was determined
early on by the MBTA that it is frequent industry practice for the advertising
contractor to also undertake cleaning, repairing, and replacement of shelters hosting
advertising. This is because the advertising company has a vested interest in
ensuring that it can secure an attractive environment for advertisers.>

The Weld
Administration viewed
this as an ideal case
with which to
undermine a law that
was bothersome to
them.
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Initially, the MBTA either did not realize that contracting out for bus shelter
advertising and maintenance would be subject to the Privatization Law, or hoped to
avoid the process, but after being notified by the OSA, the RFP process was delayed.
Before releasing an RFP in January 1996, the MBTA had 198 bus shelters located
throughout 68 of the 78 municipalities served by the MBTA. Twenty-seven of the
shelters were glass and sheet metal while the remaining were constructed with lexan
and sheet metal. These shelters were maintained by 2 full-time employees with
support from one sheet metal worker. On average, these workers cleaned six
shelters per day, thus each shelter was normally cleaned once every two months.
Included in the cleaning regimen was washing and disinfecting of shelters as well as
graffiti removal.5¢ '

RFP and Selection Propbsa/

The January 1996 RFP had two-phases: pre-qualification and the actual proposal
submission. As previously stated, the RFP was not initially crafted to allow for
compliance and review with respect to the privatization law. After agreement with
the OSA that the contract would be subject to the privatization law, an addendum to
the RFP was added that required compliance with the requirements of the law. The
union was then notified, and the deadline for submission was extended from
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February 14 to March 1, 1996 for private bidders, and to March 8 for a union
response.5’ ‘

In addition to requiring compliance with all provisions of the privatization law, the
RFP was comprised of three parts: the advertising function, the cleaning,
maintenance, and installation of bus shelter function, and other performance
indicators. The advertising function consisted of all steps necessary to upgrade or
replace existing shelters to include advertising. This function also included
obtaining all local permits necessary for the upgraded or replaced shelters.
Additionally, the contractor was asked to draft an advertising strategy to maximize
revenues. The cleaning, maintenance, and installation function included daily, twice
monthly, and as needed maintenance services that exceeded the current level of
‘service. Finally, the other performance indicators section included performance
benchmarks related to two objectives of the contract; increasing revenue and
improving cleanliness of bus shelters.5® Performance indicators were required to
allow the MBTA the ability to sever the contract if benchmarks were not met.

As previously stated, the bid process had two phases. Three private vendors, TDI,
Inc., Park Transit Displays, Inc., and Outdoor Systems submitted pre-qualification
bids. All were accepted but only Outdoor System and a union group called the
Union Consortium submitted actual bids for advertising and bus shelter
maintenance services.

The Outdoor Systems Advertising Group bid proposed to clean and maintain
shelters at a rate of 18 shelters per day, exceeding specifications in the RFP scope of
work. At this rate, shelters would be cleaned once every two weeks as opposed to
once every two months as was the standard in house at the time the RFP was
released. The cost of maintenance over 5 years totaled $665,000, however, there
would be no cost to the MBTA for these services as the centerpiece of the contract
would be for Outdoor Systems to pay the Authority a minimum of $2.1 million per
year for advertising rights to bus shelters. Additionally, Outdoor Systems would
replace about half of the 198 existing bus shelters and provide several hundred new
shelters without any cost to the transit authority. Outdoor Systems proposed to pay
extra in advertising revenue for each replaced and new shelter installed.>

The Union Consortium Bid addressed the cleaning and maintenance functions of the
RFP but did not offer to provide advertising revenue to the Authority. The union bid
a price of $1,232,065.63 covering labor costs for maintaining and repairing the bus
shelters over the five-year contract term. According to the Authority’s proposal
submitted to the OSA, this price did not include other costs such as materials and
supplies, depreciation, maintenance, and insurance. After including these costs, the
union’s bid was adjusted by the MBTA to $1,633,314. The union also recommended
that certain changes be made to the bus shelter program in order to facilitate more
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efficient maintenance but after review by the Authority it was determined that these
recommendations, which included replacing glass with lexan material, were
inconsistent with the ability to provide advertising services.0

Unsurprisingly, the Authority chose to select Outdoor Systems for maintenance of
its bus shelters stating, “the cost of contracting with Outdoor Systems, without
consideration of the lack of inclusion of materials and supplies or other direct costs
by the unions, is $597,220 less than the Unions’ bid.”¢! Further, the Authority also
believed that the union’s bid exceeded current in-house costs. This, however, was
most likely not a determining fact in the ultimate decision to select Outdoor
Systems. Although unstated in the Authority’s evaluation of bids, the union
consortium did not address the real purpose of the RFP - increasing revenue
through advertising on bus shelters.

Privatization Proposal

In July 1996, the MBTA submitted its first proposal to privatize bus shelter
advertising and maintenance. This proposal was rejected on August 15t%, 1996
because, “The Office of the State Auditor determined that the MBTA had not met the
requirements of the Privatization Statute in that the contractor's maintenance cost
estimate was incomplete, unauditable, and could not be documented.”6?
Additionally, Outdoor System’s compliance with certain regulatory statutes could
not be documented.

On November 12, 1996, the MBTA formally submitted its second privatization
proposal to the OSA and two days later on November 14, 1996 the OSA began a
formal review of the proposal.®3 The MBTA immediately disputed the OSA’s review
period in a letter to the OSA, arguing that the review should take 30 calendar days,
not 30 business days as stipulated by the OSA.64 This second proposal’s ten parts
included the written statement of services, proposed contract, cost forms, supporting
documentation, and a management study. It also attempted to respond to the
shortcomings of the first proposal by including more detailed cost comparisons
- between present in-house maintenance, and future maintenance costs under the
proposed privatization.

The cost forms indicated that in-house costs for the cleaning and maintaining of bus
shelters would total $1,177,867 over the proposed five-year life of the contract, while
Outdoor System’s cost would be $634,846 but would in fact cost nothing to the
Authority. In the Summary of Bids received section, it is explained that Outdoor
Systems is able to maintain shelters at a lower cost than the Authority because they
would use a more efficient method of cleaning and utilize staff that are proficient in
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all needed tasks so that fewer employees are necessary to undertake cleaning and
maintenance.> The in-house cost comparisons did not account for the number of
shelters increasing as planned by the chosen contractor, Outdoor Systems. The
MBTA estimated that contract performance costs would result in net revenues of
$2,063,557, leading to a total cost savings of $3,241,424.66 »

The major argument of the proposal submitted to the OSA was that the plan would
allow the MBTA to realize significant guaranteed revenue, and the possibility for
additional revenue through the planned installation of additional advertising space
on new or replaced shelters to be installed by the contractor. It presented the
cleaning and maintenance of bus shelters as an additional benefit of contracting out
advertising that would improve performance over in-house provision of the service
at no cost to the Authority.

Auditor’s Determination

On December 11, 1996, the Office of the Auditor issued a determination objecting to
the awarding of a contract to Outdoor Systems that would involve maintenance of
bus shelters. The determination denied the MBTA’s request on the grounds that it
had not met two of the requirements of the Privatization Law. In rejecting on the
grounds that basic requirements were not met, the OSA did not provide cost
comparisons between continued in-house provision of cleaning and maintenance,
and privatization of the function in conjunction with contracting out advertising on
bus shelters. The determination indicated the OSA’s readlness to accept a contract
without shelter maintenance.

Specifically, the OSA determined that the MBTA had not met the requirements of
Section 54(7) (iii) and Section 54(7)(iv) of the privatization law. Section 54(7)(iii)
requires that “the agency must certify and demonstrate that the proposed contract
cost will be less than the estimated cost of keeping the service in-house, taking into
account all comparable types of costs.” In rejecting the proposal partly on this basis,
The OSA was essentially saying that the MBTA had provided a proposal for
maintenance that could not be compared to present operations in that the chosen
contractor planned to increase the number of shelters. The OSA wrote; “based on the
presentation of costs estimated by both the MBTA and the proposed outside
contractor, it is clear that both costs may be based on a significant variance in the
number of shelters that are the subject of this proposal.” Further, “because this
substantial variance remains unreconciled it cannot be demonstrated or determined
that the contracting out of the service will result in any cost savings.” Section
54(7)(iii) concerns certification that a designated bidder has complied with all
relevant federal or state statutes. On this section the OSA wrote that; “the MBTA has
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not provided sufficient, competent evidence of the proposed contractor’s compliance
with certain significant relevant regulatory statutes, namely certification of good
standing from the state and federal tax collection agencies.”¢” ‘

It should be noted that in disapproving this privatization, the OSA reversed a.draft
approval determination that was circulated to the MBTA. This draft approval
outlined the MBTA’s compliance with all sections of the privatization law. With
respect to cost comparison, the OSA adjusted the amount to be paid to the MBTA for
advertising out of the performance costs, claiming that the MBTA did not
demonstrate why only the private contractor, and not the MBTA could realize
revenue from bus shelter advertising. After subtracting this revenue source from the
package along with other audit adjustments, the OSA determined that the contract
would save $23,967 per year or $119,833 over the five-year life of the contract.®® The
draft approval was reversed once the OSA determined that the MBTA had been
using conflicting estimates of the number of bus shelters to be maintained when
evaluating Outdoor Systems’ and the union’s proposals.

Court Challenge

There is no administrative process through-which to appeal the OSA’s decision.
However there was and is nothing in the law to prevent the MBTA from re-
submitting its proposal to conform to the OSA’s implementation of the law’s
requirements. Rather than preparing a third proposal, the MBTA instead elected to
challenge the constitutionality of the privatization law, and decisions made under
that law in court. The court challenge that ensued in this case must be viewed in the
context of the politically charged atmosphere within the Weld Administration. The
Executive Office of Transportation and Construction, the super agency that oversees
the MBTA as well as MassHighways, was a particular administration focal point for
the creation of privatization initiatives. The uncritical acceptance of the notion that
public contracting could cure virtually all the problems of government was strong
among the senior management of that high level agency at that time. Thus the
MBTA’s executive staff was working under the notion that with sufficient
contracting it could eventually transform into what they termed a “virtual” agency
or a department that did nothing but manage contractors. At the same time that the
bus shelter privatization proposal was preceding a more ambitious proposal to
begin the eventual privatization of the entire MBTA bus system was also just getting
underway. That more ambitious project was to begin with the proposal to privatize
bus routes in Quincy and Charleston, reviewed below. In June 1997 the OSA rejected
that bus privatization proposal on the straightforward grounds that it would cost
more than present operations. In the context of these rejections, and the larger
ideological mission that the Weld Administration set for itself, the OSA was, as far
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as they were concerned, not a public watchdog but an obstacle to a political agenda.
The agenda was to massively transform public service in the Commonwealth by
putting as much of the public work as it could out to bid.

On February 16, 2000, the Massachusetts Supreme Judicial Court ruled against the
MBTA, and in favor of the OSA in two areas. The court ruled with respect to the
constitutionality of the law, that the MBTA did not have standing to challenge the
law because it is a state statute. Although the court did not grant the MBTA
standing, it also made a specific determination on the bus shelter proposal
concluding that, “there was ample evidence that the MBTA did not clearly establish
that its “in-house” and “contract” cost estimates were based on the same number of
bus shelters”. In conclusion the court stated, “the Auditor’s objections, therefore,
were reasonable and followed the statutory mandate that he independently review
the contract.”¢?

Conclusion

This case was more complex than the others in that issues of revenue enhancement
became conflated with issues of service cost to the detriment of both. The problem
here was that, for the MBTA, politics came to trump good public management.
Despite the claims of potential savings and more importantly revenue enhancement,
the OSA rejected the MBTA’s second proposal. They did so because the legal
mandate under which they operated required them to compare direct service cost
issues for the task that was to be privatized apart from revenue issues which as we
saw in the real estate case they regarded as separate. Indeed the 2000 decision of the
Supreme Judicial Court upheld this interpretation of the law. They rejected the
proposal for privatization of bus shelter maintenance and repair because they found
that the proposal did not accurately compare the cost of in-house operations with
the contract proposal costs because the proposer intended to increase the number of
shelters to be maintained and because of conflicting estimates of the actual number
of shelters to be maintained. Additionally, the OSA found that insufficient evidence
was provided on Outdoor System’s compliance with federal and state statutes
related to tax payment.

The heart of the MBTA's disagreement with the decision was that from their point of
view contractor maintenance costs were irrelevant to the substantive issue here. The
substantive issue for the MBTA was that it was not a matter of privatizing the
maintenance function as much as it was a chance to enter into a new profitable
relationship and bring in needed revenue. Outdoor System’s essentially proposed to
“throw in” shelter maintenance along with substantial payments to the MBTA in
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exchange for the right to sell advertising on existing shelters and expand the number
of shelters to expand the number of salable advertising venues.

The problem here was neither the law nor the OSA’s application of the law. The
problem was that, because the MBTA made a determination to use this case to
undermine the law, all fruitful communication to resolve the problem broke down.
To a large extent that was intentional because the Weld Administration viewed this
as an ideal case with which to undermine a law that was bothersome to them. The
tragic part of this from a public point of view is that the proposal had the potential
to bring in substantial new revenue and involved outsourcing advertising on bus
shelters. The MBTA could have separated the issue. It could have retained its own
cleaners and collected more revenue from its contractor. But it never chose to even
explore the option for two reasons. First it never seriously entertained the possibility
that its employees might want to work with management to make this work.
Secondly it cared more about the principal of executive pr1v11ege to contract at will
than it did about the specific situation at hand.

Case Study 4: Bus Service Delivery Privatization

Introduction

[

i This case shows how the Privatization Law protects the interests of the public and forces
£ public sector managers to clearly think through contracting decisions prior to committing the
|

public to risk and liability.

Possibly the most well known Privatization Law review case is that of the twice-
litigated Massachusetts Bay Transit Authority’s (MBTA) proposal to privatize the
operation and maintenance of Charlestown/Fellsway and Quincy bus fixed bus
routes. In a case that was widely reported on in the press, the OSA twice turned
down the MBTA’s request to authorize the contracting out of these services, because
the MBTA failed to adequately demonstrate a positive cost savings associated with
this proposal. This case is instructive in that, despite reliance on both legal counsel
and outside consultants, the MBTA was unable to comply with the Privatization
Law requirements, and demonstrate a fiscal benefit to the plan. Furthermore, the
case, and the legal proceedings that followed from it, showed that the MBTA had
not done an adequate job pricing its anticipated cost savings in terms of avoidable
costs. This is important, because, had the privatization been allowed, the public
would have been left holding a significant liability. For these reasons, the MBTA
route privatization case demonstrates the ultimate efficacy of the law - it forces
agencies to fairly forecast the ultimate impact of contracting decisions on the public,
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which is the ultimate owner of state assets and systems. This case shows how the
Privatization Law protects the interests of the public and forces public sector
managers to clearly think through contracting decisions prior to committing the
public to risk and liability.

Following an audit and operational review in
mid 1993, a consulting firm?° recommended that
the MBTA move quickly (by Spring 1994) to
privatize or contract out a sighificant portion of
the fixed bus routes then operated by the
authority.”? According to the COMSIS report,
such action was the only way to stabilize what
was then viewed as the MBTA’s increasingly
perilous financial situation.”? The consultant
highlighted two significant cost issues that seemed to make a strong case for such a
contracting decision. First, the consultant observed that in FY 1991, the MBTA had
an overall bus operating cost of about $95 per revenue hour, a cost level second at
that time only to Seattle’s.” Second, the consultant noted that the MBTA was then
paying private contractors to operate marginal routes at about $46 per revenue
hour.”* The consultant’s report used these two accurate facts to imply that by
contracting out, the MBTA could save as much as fifty to sixty percent on routes it
chose to privatize.”> This suggested a savings of close to $30 million per year on the
Charlestown/Fellsway and Quincy routes, though the report itself did not place a
- dollar figure on the savings, promising only that “the MBTA can achieve significant
savings”76 through such a privatization.

The MBTA’s plan
would have incurred
an extra $73 million
if the privatization
had been allowed.
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Clearly the suggestion of an opportunity to significantly reduce costs deserves
careful consideration. MBTA was clearly correct in pursuing these savings and
further examining the likely impact of such a privatization. However, it is also clear
that the COMSIS cost assessment was, at best, lacking in finer detail. A review of the
COMSIS proposal demonstrates that the net cost impact of such a privatization
would not be a $30 million savings. In fact, the net impact of the COMSIS proposal
was likely to be a cost increase - exactly the kind of poor privatization decision that
the Privatization Law was designed to guard against.

This case study will review the COMSIS cost assessment. It will demonstrate how
that assessment failed to recognize ongoing cost liabilities. The MBTA privatization
application will be reviewed, as well as the OSA’s objections. This case study will
conclude with the likely cost impact of the privatization, had it been allowed, along
with a summary discussing the value of the case as a demonstration of the efficacy
of the Privatization law.
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Privatization Proposal

In May of 1997 the MBTA submitted a revised application for the contracting out of
two “bundles” of fixed route bus service operation and maintenance that had
previously been operated by MBTA employees. The MBTA’s August 15,1996 RFP
had solicited bids for any of the five bundles, based on the existing facilities in
Albany/Cabot, Bartlett, Charlestown/ Fellsway, Lynn, and Quincy.”” Though the
document record does not clarify the reasons why, MBTA selected ATC/Vancom as
vendor to operate and maintain the Charlestown/Quincy routes and ATE/Ryder
for the Quincy bundle. No privatization of the other bundles was applied for at that
time.”® In the RFP, the MBTA explicitly recognized the applicability of the
Privatization Law, and attached the state privatization guidelines, highlighting the
re-employment provisions, the data requirements, and the performance
measurement requirements.””? The OSA’s final determination declined the
privatization due to a failure to establish cost savings.

Prior to the OSA’s negative determination of June 1997, the MBTA had previously
submitted a rejected application.8? In the MBTA’s submission, it was estimated that
the privatization of the Charlestown/Fellsway routes and maintenance associated
with those routes would save $17,542,608 and that the privatization of the Quincy
bundle would save $9,165,347 .81 7

MBTA Submission Charlestown Quincy

. In House Costs $261,217,706 ; $71,275,253 j
Contract Costs $243,675,098 $62,109,906 |
Savings $17,542,608 $9,165,347

Once rejected by the OSA for deficiencies, the MBTA reworked its application and
resubmitted on May 23, 1997.82 In the second submission, the MBTA acknowledged
some of the OSA’s objections to the first submission, clarified some of the facts as
requested by the OSA, and reduced its savings estimates by over $2.7 million for the
Charlestown/Fellsway bundle and by almost $1 million for the Quincy bundle. The
MBTA’s submission estimated a savings of over $23 million through the
privatization of both bundles. However, the OSA’s analysis indicated that between
deficiencies in the MBTA’s second submission and the understatement of the value
of concessions by the primary union, the privatization would actually end up
costing money. The OSA’s determination is reviewed below.
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Auditor’s Determination

i The OSA rejected the MBTA’s second
;“' submission because it failed to
i

The OSA determined that the !

liability cost, “by itself, would %
more than exhaust the total ;

savings claimed for the two I
proposals, without even b
considering other significant };
findings. The OSA’s estimation of |
the cost of this liability was that it !
was greater than $47 million.

adequately establish a cost savings
through contracting out. Furthermore,
the OSA determined that the MBTA
! would actually lose money on the
! contracts between the contract price and -
- the unavoidable costs associated with
| the privatization.8 First, the OSA
i determined that the MBTA’s proposals
were dependent upon “unreasonable
cost savings.” The MBTA’s proposed contracts included a requirement that the
contractors would use a heavy maintenance facility owned by the MBTA in Everett
for the first two years of the contract in exchange for a fee. The MBTA labeled this
the ‘vehicle maintenance plan.” However, the MBTA included the revenue from this
agreement over the five year life of the contract. The MBTA did not demonstrate
how it would reduce the costs then associated with the to-be-privatized bundles at
the Everett facility after two years.3¢ The MBTA’s second submission did not address
this issue.

In addition to the questionable savings related to the vehicle maintenance plan, the
OSA questioned a cost savings of over $1 million in non-revenue vehicle repair
associated with the contracts. However, the. MBTA presented no plan for the
reduction of non-revenue vehicles or their repair. The issue at stake is whether the
costs of supporting those vehicles would truly be avoided by the MBTA, or merely
shifted to another accounting unit. The statute clear demands that the subject agency
truly reduce costs and not just shift them around.

Slmllarly, the MBTA’s submissions failed to address the issues of “nonscheduled
service” and performance payments, both of which were included in the proposed
contracts.85 The MBTA submissions included non-scheduled and emergency service
costs that could potentially exceed $29.2 million for the two bundles, however the
cost of in-house provision of these services was never factored in. More seriously,
the MBTA failed to include incentive payments, detailed in the contracts into the
cost of contracting out. These payments could have potentially cost the MBTA $4.3
million, “in the event contractors [met] some of the performance standards that are
currently achieved by MBTA employees.”8
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The MBTA also included an estimated savings on pension costs of about $20.4
million should the 729 “nonvested” employees affected by the privatization be
displaced. Likewise, the MBTA included savings related to vacation accrual that
they would save should the affected employees be let go. The OSA took issue with
both of these. The MBTA presented no plan for avoiding the costs of the pensions, as
it was not legally clear that the employees in questions would be deemed to have
left of their own volition. The vacation savings cited by the MBTA included accrual
already earned by the affected employees.8”

Of greatest cost concern, however, is the issue of “13(c)” liability. It was not clear, at
time of submission, the extent to which the MBTA would have been liable for
displaced worker severance pay as required by federal statute. The MBTA did not
include these potentially substantial costs in its estimates despite a lack of resolution
on the issue. At the time of the second submission, the MBTA and the affected union
were attempting to seek arbitrated resolution to the issue. The OSA determined that
the liability cost, “by itself, would more than exhaust the total savings claimed for
the two proposals, without even considering other significant findings [by the
OSA].”88 The OSA’s estimation of the cost of this liability was that it was greater
than $47 million.

In addition to problems with the cost comparisons in the MBTA’s two submissions,
there was also concern that the two contractors would not be able to meet quality of
service levels as this went unaddressed in the MBTA’s submission. That is, it was
unclear that the contractors could provide service that was as good as the MBTA
was capable of providing in-house. In response to OSA concerns, the MBTA did
develop a short set of performance targets, however these were not included in the
proposed contracts.? In addition, the MBTA made no effort to determine the level of
performance achievable in-house, instead it relied on existing performance levels.
This violated both the spirit and letter of the statute which was intended to cause the
subject agency to carefully consider operational performance, improvement
opportunities, and costs prior to contracting.

During the process of making its applications, the labor unions volunteered
concessions and other cost savings opportunities worth $21 million, but the MBTA
failed to include these in its estimates.’® The MBTA failed to adequately establish the
cost savings that would derive from contracting out, and failed to consider in-house
improvements achievable. The OSA’s two reviews both correctly denied the
application of the MBTA to privatize the two service bundles in question.
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Conclusion

Given the OSA’s objections and the labor concessions, it is clear that had the
proposed privatization been allowed (if, for example, there were no Privatization
Law), the MBTA’s contracting decision would have resulted in a loss to the
taxpayers of Massachusetts. As the table below demonstrates, the Labor concessions
alone would have negated any cost savings associated with privatization

Cost Comparison In-House Operation Private Operation

Total Costs $332,492,959 $305,785,004

Net Savings (Loss) ($26,707,955) $26,707,955

Adjusted Costs with | $304,578,665 $305,785,004 ‘
Concessions ' |
Adjusted Cost Net | $1,206,339 ($1,206,339)

Savings (Loss)

Furthermore, the OSA identified several cost factors missing from the MBTA’s
assessment. Excluding those costs identified, but not specified by the OSA (vehicle
maintenance plan, non-revenue vehicle maintenance, emergency service, vacation
time, and fuel costs), the MBTA’s plan would have incurred an extra $73 million if
the privatization had been allowed. As a result of the labor concessions and the
additional non-avoidable costs, the privatization would have cost taxpayers

$73,206,339, as described in the table below.

Cost Comparison In-House Operation Private Operation
Total Costs $332,492,959 $305,785,004
Net Savings (Loss) ($26,707,955) $26,707,955
Adjusted Costs with $304,578,665 $305,785,004
Concessions
Non Avoidable Costs

Performance Payments $4,300,000

Pension Costs $20,400,000

13 (c) Liability $47,300,000
Subtotal $304,578,665 $377,785,004
Adjusted Cost Net $73,206,339 ($73,206,339)
Savings (Loss)
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It is clear, then, that this particular privatization was not adequately thought
through. It is equally clear that without the Privatization Law, it would have been
carried out nonetheless.

Following this case through from COMSIS report to the final MBTA submission and
OSA determination, it is clear that several of the flaws related to the initial concept
were carried through to the contracting decision. Costs, and particularly savings
were not considered carefully enough. Furthermore, issues of cost avoidance and of
adequate service were insufficiently examined. The Privatization Law exists to
ensure that that subject agencies make good management decisions related to
privatization, and in this case the law was successful.

Conclusion to the Case Studies

The review of the cases assessed by the OSA under the Privatization Law and
particularly those cases reviewed in-depth here highlight the efficacy of the statute.
The Privatization Law has helped Massachusetts effectively avoid poorly thought
through privatizations. Privatizations performed under the assumption that the
private sector can deliver higher quality at a lower price are not allowed. Only
carefully considered contracting decisions, including a thorough cost analysis and
clear establishment of service and quality standards, are permitted. The process
used by the OSA is clear, and while it requires specific measures, it is not so
complicated that smaller agencies are unable to comply with it. Furthermore, the
law’s lower limit of $100,000 avoids superfluous applications and tedious
assessment for smaller contracting decisions. The Privatization Law therefore
effectively protects Massachusetts’ taxpayers from bad privatization decisions, while
allowing them to enjoy the benefits of good contracting.

Previous Studies of the Privatization Law

Despite the highlighted efficacy of the statute, the Privatization Law has not been
without its critics. The predominant critic has been the pro-privatization think tank,
the Pioneer Institute.’? At the same time, the law has received significant positive
review.”2 The aim of this section is to briefly review the major criticisms of the
Privatization Law with reference to the case study findings covered above.
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The Pioneer report mixes its criticisms of the Privatization Law together with its
complaints about the process that the OSA employs to review applications.
However, several major themes emerge:

1. Privatization is generally good and should not be discouraged.

2. Avoidable cost accounting is generally bad, and full cost accounting should
be used to determine cost savings associated with privatization.

3. Transitional costs (costs of moving to contracted provision) should not be
considered as they over-emphasis short term costs at the expense of long term
gains.

4. Contract monitoring costs are over emphasized as they de-emphasize the
benefit of performance monitoring to service quality.

5. Allowing employee bids or concessions is unfair.

The Pioneer report spends the bulk of its time arguing the first, and then the second
point. As long time privatization advocates, Pioneer presumes that privatization is a
good thing and should not be discouraged. In their study the law is held to, “present
both statutory and political roadblocks to efficient government operations,” and has
provisions that “essentially slam the door on many opportunities that have been
shown to improve services and save money in other places.”® The law is held to
disregard all potential privatization benefits, other than reduced costs. The institute
claims that, “well-designed contracts allow agencies to improve quality,
accommodate peak demand, speed project delivery and meet deadlines, gain access
to expertise, improve efficiency, spur innovation, and manage risk more
effectively.”%* '

Privatization is Generally Good?

I

|
5
;

We have no way of knowing how many agencies have contemplated privatizations, i
researched them, and rejected them because they could not meet cost or service level &
requirements. Is this a bad result of the law? it
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Both the review of the impact of the law (above) and the case studies (also above),
paint a different picture of the Privatization Law. The Law does not ‘block efficient
government operations,” rather it provides clear guidance to agencies to help them
make successful contracts. The law certainly does not prohibit privatizations; 75% of
applications have been successful. Rather the law forces agencies to consider the
impact of contracting out before making a decision. This is not a bad thing. It can
only be through careful consideration of costs and service levels that an agency can
expect to achieve all the positive benefits that Pioneer suggests can be the fruit of
‘well-designed contracts’. The “privatization is a generally good idea” argument is
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somewhat superfluous here. The authors of the Pioneer report bitterly complain that
the Privatization Law focuses on cost, making it the only point of contention in OSA
reviews, and ignoring issues of improved performance achievable through
contracting.’® It is true that the law focuses on costs - an agency may not privatize
unless it can save money by doing so - but it also places a significant emphasis on
performance.

Pioneer does not advance any argument to explain why it is that contractors can
improve service when subject agencies cannot. In the end, this is the fundamental
problem with the ‘privatization is a generally good idea’ argument. Proponents
cannot explain how it is that private firms can bring such great improvements in
cost effectiveness and service levels, but fail to meet the Privatization Law’s
standards. The standards are clear, the cost of a five year contract, including the cost
of implementing, monitoring, and maintaining that contract must be less than the in-
house costs to provide the same service. Service levels to be provided by the
contractor must be at least to the level that the subject agency can provide in-house.
Finally, the privatization must be in the public interest, a clause that has never been
used by the OSA as grounds for rejecting an application. If the private sector is able
to do the job that Pioneer suggests - if it is better, faster, smarter -~ meeting these
goals should not be difficult. And indeed, most agencies that submit applications for
privatization are successful.

Pioneer sees the fact that eight services privatizations have been attempted since the
law went into effect as a negative consequence of the Privatization Law. This would
make sense if the OSA routinely rejected applications. The pass rate, however, belies

. this assumption. What would be a more logical conclusion, is that the requirements
of the law, being what they are, have demonstrated to managers that they must
carefully consider privatization opportunities. We have no way of knowing how
many agencies have contemplated privatizations, researched them, and rejected
them because they could not meet cost or service level requirements. Is this a bad
result of the law? Of course not. This is how we want our public service managers to
behave. We want them to research major contracting decisions prior to radically
altering service delivery mechanisms. We want them to make complete assessments
of the likely cost impacts of those decisions. What Pioneer labels as a failure of the
current law is actually a success - subject agencies are not pursuing losing
propositions and are only seeking to privatize where it makes sense.
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Avoidabl.e Cost Accounting

The second major complaint of the
Pioneer Institute is that the Privatization
Law requires subject agencies to consider
cost avoidance when addressing the
benefits of a potential contract. That is,
how much will the agency actually save if
a service is privatized? '

That the Reason Foundation, a
pro-privatization, libertarian
think tank accepts the logic of
using avoidable cost accounting
for making contracting
decisions serves to highlight
the tenuousness of Pioneer’s
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position.

Avoidable cost accounting is a widely
accepted methodology for understanding
savings to be derived from a contracting decision. Quite simply, when a firm, or
agency, contracts out a service, not all of the costs associated with in-house
production necessarily disappear. Buildings or capital equipment may continue to
be owned and depreciated, contractor performance needs to be watched and
evaluated, and pensions and benefits for displaced workers may need to be paid.
Avoidable cost accounting methodology helps decision makers understand the net
effect of contracting out - what will actually be saved.

Accordingly, the Privatization Law requires that each privatization proposal prove a
projected cost savings compared with continued provision of the service by the
public sector. It is, however, much easier to define the goal of cost savings than it is
to calculate, as assumptions always need to be made in order to create a realistic
comparative cost model.?¢ The realities of government service provision mean that
savings from a privatization are not simply a matter of subtracting costs of the
service to be privatized, and then adding any fee to be paid by the private sector
operator. There is a continued governmental responsibility that varies with the
particular service being privatized. This continued responsibility typically includes
contract management, and other required areas of support to the contractor such as
providing emergency back up, and administrative support. In short, it can be
expected that the government would continue to bear overhead costs after a
particular service is privatized. If lay-offs and productive transfer of workers are not
possible, then labor costs often cannot be saved. If cost savings from a privatization
is the goal, than a nuanced, individually tailored approachis appropriate.

Pioneer’s complaint that avoidable cost accounting misrepresents potential cost
savings.is poorly argued, unsupported, and illogical. First, Pioneer argues that the
value of privatization is that agency personnel can be redeployed elsewhere. Pioneer
writes, “If [staff] are redeployed to other priorities, then there is a benefit from the
privatization. This is true even if none of the support or overhead staff are removed .
. .”%7 Pioneer’s argument then, is that agencies should no longer include the cost of
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staff that continue to work at the agency in question after a privatization if they do -
other work that was neither performed or paid for by the agency previously. How is
this a cost savings? The agency in question is still paying for the staff and for the
new contract. This is not good fiscal management. The example used by Pioneer to
highlight this issue is that of the 1994 Department of Revenue proposal to privatize
mail opening during the tax season. This proposal was approved.® Pioneer presents
no evidence to indicate that this issue has actually interfered with a privatization.
Second, the Pioneer report discusses “avoidance” of capital construction costs on
future projects. The report implies that the Privatization law does not adequately
account for these savings. However, Pioneer presents no evidence to demonstrate
that this issue has prevented an otherwise good privatization.

Pioneer’s argument about avoidable cost accounting.is also poorly supported.
Pioneer suggests that total cost accounting is a superior method for understanding
savings to be derived from privatization. That is, agencies should examine what
their costs are currently, what the contract cost will be, and subtract one from the
other. This certainly holds the appeal of simplicity. Unfortunately this is also bad
fiscal management. Clearly, any private sector firm, when making a contracting
decision, would consider what their costs are now, what their costs will be after
contracting out, and what the contract price will be. These ongoing costs include non-
avoidable costs like continued staffing, capital equipment, rent, utilities, etc. and
new contract monitoring costs. To support their assertion that agencies considering
privatization should not be required to include these on-going and new costs in their
decision, Pioneer cites a US EPA report.?? However, these EPA reports are concerned
not with accounting for the benefits of contracting decisions, but of understanding
the environmental and other external costs of waste management systems. Full cost
accounting definitely has a roll to play in fiscal management, just not in making
privatization decisions. This is even recognized by the Reason Foundation, a sibling
research institute to Pioneer.1® That the Reason Foundation, a pro-privatization,
libertarian think tank accepts the logic of using avoidable cost accounting for
making contracting decisions serves to highlight the tenuousness of Pioneer’s
position. Pioneer’s argument to the contrary goes unsupported. -

Ultimately, Pioneer’s argument that it is unfair or inaccurate for agencies that are
considering privatization to calculate the total cost impact of that decision (current
costs, contract costs, unavoided costs, and other new costs) is ultimately illogical,
contrary to common practice and to good government recommendations. The
taxpayers of Massachusetts deserve good fiscal management and the Privatization
Law delivers this by mandating avoidable cost accounting.
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Transition and Contract Administration Costs

Similarly, the Pioneer report makes nonsensical arguments about transitional costs
and contract administration costs. Pioneer briefly suggests that the costs associated
with moving into a privatization not be included in an agency’s estimation of the
value of a privatization. Likewise, the Pioneer report criticizes the inclusion of
contract monitoring costs into the calculation. The first issue is not fleshed out in the
Pioneer report, making it difficult to address. Pioneer does write that costs
associated with displacing employees - retirement costs, accrued vacation payout,
and other post-employment benefits - should not be counted as costs of
privatization. As was seen in the case of the MBTA’s route privatization proposal,
these can be serious liabilities, and will cause costs out of the normal timing and
scale the agency could otherwise anticipate. To ignore these would be a significant
dereliction of good fiscal management. ‘

MG,

Clearly, management of employees is good and necessary, but third party, or additional
contract oversight is unnecessary. These costs are included in the privatization value
calculation because they are necessary when contracting out. The “benefit” of monitoring
contracts is factored in — in the price the contractor is charging for meeting service
requirements.

5

More serious are Pioneer’s criticisms of contract monitoring and administration
costs. Pioneer makes two worrisome arguments with regard to these costs. First,
they suggest that the benefit of contract administration should be factored into the
cost analysis of the benefit of privatization. The benefit of contract monitoring is that
agencies receive the services they pay for, at the service levels promised, and are not
over billed. This is not necessary for in-house work because of the internal
management systems already in place. Primarily, in-house service provision gains
no profit through under provision. Clearly, management of employees is good and
necessary, but third party, or additional contract oversight is unnecessary. These
costs are included in the privatization value calculation because they are necessary
when contracting out. The “benefit” of monitoring contracts is factored in - in the
price the contractor is charging for meeting service requirements.

Pioneer goes on to argue that the system used to evaluate contract monitoring costs
is unfair because some service areas interact with the public to a greater degree than
others. Pioneer writes, “When customers immediately notice service problems and
are motivated to complain, monitoring is fairly simple and less costly - the
customers do most of the monitoring themselves.”101 It is Pioneer’s contention then
that services with a high degree of public interaction - bus service or food service,
for example - require less monitoring then back office contracts like IT or support
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services. This argument does not hold up under scrutiny. First, as Pioneer argues,
contract monitoring is beneficial and important for good contracting and all services
need to be monitored if they are contracted out. Second, monitoring involves both
service levels and costs. The public cannot be asked to ensure that a service
provider’s billing is in order, not can they know if a bus operator is doing an
adequate job of maintaining capital equipment. Service provision and effective
delivery involves too many levels and areas of performance to ask the public to do
the monitoring. This is not good fiscal management.

Employee Concessions

Finally, the Pioneer report takes issue with the fact that, as in the case of the MBTA
Route Privatization proposal, the existing labor union may offer concessions, and
that these must be factored into the privatization cost estimates. Good fiscal
management, however, demands that agencies find the least costly method of
delivering the required level of service. If a private firm that was considering
contracting a service out determined part way through the process that it would be
possible to reduce in-house costs and make in-house service delivery cheaper, that
private firm would not refuse to consider the value of those costs reductions. Public
agencies should be held to the same standard. This is the type of good management
practice that the Privatization Law effectively delivers.

Summary

A review of the major criticisms of the Privatization Law suggests that critics
continue to assume that privatization is a panacea for all public service delivery
issues. These critics would like the Privatization Law to be overturned and to see no
barriers to privatization. However, a review of their arguments demonstrates that
they are illogical and unsupported. The Privatization Law does not prevent
privatization, but it does require agencies considering contracting out to do a
thorough review of the costs and benefits of doing so. The Law does not “slam the
door” on privatization. The law does mandate good fiscal management helping
Massachusetts to achieve affordable government.
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Conclusions

.

The law has allowed over $1.2 million in annual savings and prevented at least $73 million in
bad privatization decisions. More importantly, the Privatization Law has provided a
framework with which agencies can accurately judge the likely cost impact of contracting
concepts. The law has effectively delivered good management practice as relates to
privatization to Massachusetts. A

This study has aimed to examine the efficacy of the Massachusetts Privatization
Law. A review of the law and its requirements, of the costing mechanisms used
within the law, of the OSA’s review procedures, and of the privatization cases heard
by the OSA have demonstrated that the law creates an environment in which good
management practice can flourish. Where contracting out services makes sense, the
mechanisms used to enforce the law allow this to happen while making sure that the
subject agencies clearly understand what they are getting into. Where agencies are
under prepared for contracting out, or where the costs and benefits are unclear, the
law forces them to carefully consider the outcomes of alternative service provision
methods. The law has allowed over $1.2 million in annual savings and prevented at
least $73 million in bad privatization decisions. More importantly, the Privatization
Law has provided a framework with which agencies can accurately judge the likely
cost impact of contracting concepts. The law has effectively delivered good
management practice as relates to privatization to Massachusetts.

All this is not to say that the law is perfect or that it cannot be augmented or
improved. The largest potential strength of the law has not always functioned
perfectly, or even well. The Privatization law sets up a dialogue between the subject
agency and the OSA. It is a great strength of the law that it inserts a third party that
has the interests of the taxpayers of Massachusetts into the decision making process.
- The OSA’s role, empowered by the statute has provided an external consultant with
which subject agencies can think through the benefits of privatizations. Where this
has functioned well, agencies have successfully put together valid justifications for
privatizing, have clearly understood the impacts of their decision, and have saved
money and maintained or improved service. Given the success of the Privatization
Law, and its demonstrated ability to protect scarce public resources in tight fiscal
environments, privatization law-like OSA review should be extended to rebids of
existing contracts and possibly even to wholly new services. Such an extension of
OSA oversight would allow the management and good contracting benefits of the
law to further accrue in contracted service areas.

Massachusetts is well served by the Privatization Law. An innovative, first-in-the-
nation law, it sets up a process by which reasoned decision making flourishes,
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where costly mistakes can be avoided, and where contracting concepts are grounded
in reality. The law works well. It is not unduly prohibitive. It allows a healthy
dialogue between the contracting agency and a third party that represents the
interests of the taxpayers. The law is not perfect. Expanded powers for the auditing
agency could help improve the process. A depoliticized environment would also
help, but this is likely outside the power of the law. In the final analysis, this is a law
that not only benefits the taxpayers of Massachusetts, but that could benefit
taxpayers across the country. Good government advocates should be studying the
innovate work being done in Massachusetts and exporting it to other states.

Notes

! See World Development Report 2004: Making Services Work for Poor People (World Bank: Washington DC)
% These are the quantifiable savings based on those proposals that actually made it to the final stage of review —
it is impossible know just how much taxpayer money has been saved by forcing decision makers to go through
the process as some, or even many, may have determined on their own that the privatization was not justifiable.
3 The OSA’s records show that eleven different audits/determinations have been made under the law on these
eight services, due to re-submittals by subject agencies.
* That is, it can be difficult for the contracting agency to know the quality of service provided. Also, there are
temptations for the contracting firm to take advantage of the knowledge they gain by being close to work to the
detriment of the contracting agency. Generally it is possible and even likely that contracting firms work to their
self interest which may be exclusive from the interests of the contracting agency. The longer the term of
contracts, the more likely these problemis develop.
3 See Williamson, Oliver E, "Transaction Cost Economics Meets Posnerian Law and Economics," Journal of
Institutional and Theoretical Economics, 1993, 149(1), pgs. 99-118.
§ Krauss, Clifford, “Economy’s Dive Dazes Once Giddy Argentina,” New York Times, International, Page A3,
Sunday, September 30, 2001.
" The New England Institute for Public Policy, Privatization in Massachusetts 1991-2003: Is It Working?, April,
2003
¥ Commonwealth of Massachusetts, House Post Audit and Oversight Bureau. 1994. Interim Report: Review of
Essex County Privatization. Boston, Massachusetts.

® Commonwealth of Massachusetts, Office of the State Auditor. 1995. Privatization of the Maintenance of
Roads in Essex County, October 7, 1992 to October 6, 1993. Document no. 93-5015-3. Boston, Massachusetts.
19 Coopers and Lybrand. 1996. Independent Assessment of Massachusetts Highway Maintenance Privatization
Program. Prepared for the Executive Office of Transportation and Construction.
1 See Sclar, Elliott D., You Don’t Always Get What You Pay For: The Economics of Privatization, Cornell,
University Press, Ithaca, NY, 2000, Page 29 for further detail.
12 Massachusetts General Law Annotated, Part I, Title II, Chapter 7, (Privatization Law) §52 and 53
1 Holyoke Community College, Submission to the Auditor, Proposal to Privatize Food Services Operations,
Holyoke, MA, 1996, Page A-7.
' Holyoke Community College , Submission to the Auditor, Proposal to Privatize Food Services Operations ,
Holyoke, MA, Section D-7.
' Holyoke Community College, Submission to the Auditor, Proposal to Privatize Food Services Operations ,
Holyoke, MA, Section D-4, Page 1.
18 Holyoke Community College, “Memo from Nancy B. Eddy to Hugh Robert: Final Report, Dining Services
Proposal”, Holyoke, MA, June 18, 1996, Page 3.

7 ibid.

'8 Holyoke Community College “Memo from Nancy B. Eddy to Hugh Robert Final Report, Dining Services
Proposal”, June 18, 1996.

43




PRIVATIZATION IN MASSACHUSETTS

' Holyoke Community College, “ Letter from Nancy B. Eddy, to A. Joseph DeNucci, Auditor of the
Commonwealth,”, Hoyoke, MA, May 13, 1996.

» AFSCME Councﬂ 93, “Letter from George Masten and Peter P. Wright to A. Joseph DeNucci, Auditor of the
Commonwealth,”,Boston, MA, May 6, 1996.

2! Auditor of the Commonwealth, “Letter from John W. Parsons to Curt C. Foster, Holyoke Community
College”, Boston, MA, July 15, 1996.

2 Auditor of the Commonwealth, “Letter from John W. Parsons to Curt C. Foster Holyoke Community
College”, Boston, MA, August 27, 1996.

2 Auditor of the Commonwealth; State Auditor’s Determination of Holyoke Community College’s Proposal to
Privatize Food Service Operations, Boston, MA, September 26, 1996.

**ibid, Page 4.

¥ MBTA, Submission to the Office of the State Auditor, Outsourcing of the Property Management and Real
Estate Development, Boston, MA, April 9, 1996, Page 2-1.

* MBTA, www.mbta.com.

2" MBTA, Submission to the Office of the State Audltor, Outsourcing of the Property Management and Real
Estate Development, Page 10.

2 MBTA, Submission to the Office of the State Auditor, Outsourcing of the Proper_iy Management and Real
Estate Development, Page 8.

% ibid

30 Kenneth Leventhal & Company, “Massachusetts Bay Transportation Authority Real Estate Function
Organizational and Operations Diagnostic Review” Boston, MA, August 27, 1993, Page v.

31 E& Y Kenneth Leventhal Real Estate Group, “MBTA Lease Verification”, Boston, MA, January 1996.

32 MBTA, Submission to the Office of the State Auditor, Qutsourcing of the Property Management and Real
Estate Development, 1996, Page 8-5.

* MBTA, Submission to the Office of the State Auditor, Qutsourcing of the Property Management and Real
Estate Development, Pages 8-5 and 8-6.

* MBTA, Request for Proposals: Property Management and Real Estate Develop_ment Functions, Boston, MA,
1996, Page 8.

% ibid, Page 22.

* ibid, Page 13.

*7 ibid, page 25.

*% ibid, Page 14.

3 MBTA, Submission to the Office of the State Auditor, Outsourcing of the Property Management and Real
Estate Development, Exhibit 4-2A. '

“° MBTA, Submission to the Office of the State Auditor, Qutsourcing of the Property Management and Real
Estate Development, Page 7-1.

“I The Privatization Law requires the contracting agency to solicit bids and then compare those bids to in house
estimates which are then submitted to the OSA.

“2 MBTA, Submission to the Office of the State Audxtor, Outsourcing of the Property Management and Real
Estate Development, Page 6-2.

4 MBTA, Submission to the Office of the State Auditor, Outsourcing of the Property Management and Real
Estate Development, Page 6-1.

* MBTA, “Request for Proposals”, page 29.

4 MBTA, Submission to the Office of the State Auditor, Outsourcing of the Property Management and Real
Estate Development, 1996.

4 MBTA, Submission to the Office of the State Audltor, Outsourcing of the Property Management and Real

Estate Development, Page 6-2.
47 Auditor of the Commonwealth, “Letter to Patrick J. Moynihan, General Manager MBTA”, Boston, MA,

May 31, 1996.

“ MBTA, “Letter to A. Joseph DeNucci: Real Estate Privatization”, Boston, MA, May 30, 1996.

* MBTA, Submission to the Office of the State Auditor, Outsourcing of the Property Management and Real
Estate Development, Page 4-1.

%% Local 453 Office & Professional Employees International Union, “Memo to John Parsons: Real Estate
Proposal”, Boston, MA, May 7, 1996 and Local 453 Office & Professional Employees International Union,
“Memo to John Parsons: Real Estate Proposal”, Boston, MA, May 16, 1996

44




PRIVATIZATION IN MASSACHUSETTS

3! Auditor of the Commonwealth, State Auditor’s Defermination of the Massachusetts Bay Transportation
Authority’s Proposal to Privatize Proper ﬂManagement and Real Estate Development Activities, Boston, MA,
June 10, 1996, Page 4.

2 MBTA, Submission to the Office of the State Auditor, Outsourcing of the Property Management and Real
Estate Development, Page 4-3.

> Auditor of the Commonwealth, State Auditor’s Determination of the Massachusetts Bay Transportation
Authority’s Proposal to Privatize Property Management and Real Estate Development Activities, Page 10.

** This figure represents estimated increased lease revenue compared with continued in house operation of real
estate management.

55 MBTA, Submission to the Office of the State Auditor, Contracting for Cleaning Maintenance and
Installation Services of Bus Shelters Supported Entirely By the Sale of Advertising Rights, Boston, MA,
November 12, 1996, Page i.
% MBTA, Submission to the Office of the State Auditor, Contracting for Cleaning Maintenance and Installation
Services of Bus Shelters Supported Entirely By the Sale of Advertising Rights, Page 8-4.
" MBTA, “Letter from Dave Reynolds, Senior Buyer MBTA to Douglas Watts, Gannett Outdoor”, Boston,
MA, February 7, 1996.
® MBTA, Submission to the Office of the State Auditor, Contracting for Cleaning Maintenance and Installation

Services of Bus Shelters Supported Entirely By the Sale of Advertising Rights, Page 2-2.

% MBTA, Submission to the Office of the State Auditor, Contracting for Cleaning Maintenance and Installation
Services of Bus Shelters Supported Entirely By the Sale of Advertising Rights, Page 6-1.

% MBTA, Submission to the Office of the Auditor, Contracting for Cleaning Maintenance and Installation
Services of Bus Shelters Supported Entirely By the Sale of Advertising Rights, Section 6.0 Summary of Bids
Received, November 12, 1996, page 6-2.

¢ MBTA, Submission to the Office of the State Audltor, Contracting for Cleaning Maintenance and Installation

Services of Bus Shelters Supported Entirely By the Sale of Advertising nght Section 6.0 Summary of Bids
Received, page 6-2.

62 Auditor of the Commonwealth, Privatization Reports, www.state.ma.us/sao/privpage.htm, Boston, MA.

% Auditor of the Commonwealth, “Letter from John W. Parsons, General Counsel to Lisa McCallum, MBTA
Deputy Chief of Staff”, Boston, MA, November 15, 1996.

% MBTA, “Letter from Lisa A. McCallum, Deputy Chief of Staff to John W. Parsons, Office of the State
Auditor”, Boston, MA, November 18, 1996.

5 MBTA, Submission to the Office of the Auditor, Contracting for Cleaning Maintenance and Installation
Services of Bus Shelters Supported Entirely by the Sale of Advertising Rights, Page 6-1.
5 MBTA, Submission to the Office of the Auditor, Contracting for Cleaning Maintenance and Installation

Services of Bus Shelters Supported Entirely By the Sale of Advertising Rights, Page 4-2.
¢7 Office of the State Auditor, “Letter from A. Joseph DeNucci, Auditor of the Commonwealth to Patrick J.

Moynihan, MBTA General Manager”, Boston, MA, December 11, 1996.

8 Auditor of the Commonwealth, DRAFT State Auditor’s Determination of the Massachusetts Bay
Transportation Authority’s Proposal to Privatize Cleaning and Maintenance of Bus Shelters, Boston, MA, Date
Unknown.

% Massachusetts Supreme Judicial Court Decision (SJC-08014), Feb. 2000.

0 COMSIS Corporation in association with Howard/Stein-Hudson, Inc. and John T. Doolittle Associates, Inc.,
Henceforth “COMSIS”.

"'COMSIS, “Bus Service Delivery System, Final Report,” July 1993

ZCOMSIS pg.ii

™ COMSIS, based upon the U.S. Department of Transportation data labeled the “Section 15 Report”. IN FY
1991, Seattle’s system operated at a system-wide average of $111 per revenue hour.

™ COMSIS pg iii :

™ COMSIS, pgs ii and 1I-7

8 COMSIS pg VIII-1

" MBTA, “Request for Proposals for Operation and Maintenance of Fixed-Route Bus Service,” August 15,
1996.

" See for example, “Letter from Winfield Homer and Thomas Roth to Jonathan Barnes, Esq., Director, Office
of Labor Relations, MBTA,” April 23, 1997

" MBTA, “RFP” Attachment 3

45




PRIVATIZATION IN MASSACHUSETTS

% Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, May 16,1997. Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan,
MBTA General Manager”, Boston, MA, June 20, 1997

8 MBTA, Submission to the Office of the Auditor, Contracting for Operation and Maintenance of Bus Routes
from the Charlestown and Quincy Garages, April 18, 1997 (MBTA Submission I)

%2 MBTA, Submission to the Office of the Auditor, Contracting for Operation and Maintenance of Bus Routes
from the Charlestown and Quincy Garages, May 23, 1997 (MBTA Submission II)

% Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, June 20, 1997, pg. 2 '
% Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, June 20, 1997, pg. 4

¥0ffice of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, May 16, 1997, pg. 5 and Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J.
Moynihan, MBTA General Manager”, Boston, MA, June 20, 1997, pg.7

% Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, June 20, 1997, pg. 7 emphasis by OSA

87 Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, June 20, 1997

8 Office of the State Auditor, “Letter from Joseph DeNucci to Patrick J. Moynihan, MBTA General Manager”,
Boston, MA, June 20, 1997, pg. 13

% The proposed contracts did include a single performance target — customer complaint levels.

% The Labor Bureau, Inc., “Initial Critical Analysis of the MBTA’s Submission to the State Auditor
Concerning the RFP for Operation and Maintenance of Fixed-Route Bus Service,” April 1997

*! Segal, et al

*2 In addition to academic discussion, (see for example New England Institute for Public Policy and Sclar,
Elliott, You Don’t Always Get What You Pay For: The Economics of Privatization.) several states have adopted
laws that are similar to portions of MA’s Privatization Law — California, Maryland, Michigan, and Vermont.

% Segal, et al, pg. ii

* ibid

% Segal, et al

%See discussion in Sclar, Elliott, You Don’t Always Get What You Pay For: The Economics of Privatization,
pg- 29.

°7 Segal, et al, pgs 15-16

% Note, this proposal was approved after the privatization had taken place. The estimated savings was
$205,000 per year :

% Pioneer cites US Environmental Protection Agency (EPA), “Questions and Answers About Full Cost
Accounting (530-F-98-003),” 1998, pg. 1 and EPA, “Full Cost Accounting for Municipal Solid Waste
Management: A Handbook (530-R-95-041),” 1997, pgs 28-29. :

100 Martin, Lawrence, How to Compare Costs Between In-House and Contracted Services, How to Guide #4.
101 Segal, et al, pgs. 16-17

46




0NOYOL W

ju
(@] e)

11
12
13
14
15
16
17
18

19
20

21
22
23
24
25

[SENATEE ] nk SS0796R

Senator Higgins from the Committee on State and Local
Government Operations, to which was referred

S.F. No. 796: A bill for an act relating to public
employment; establishing procedures and standards for
contracting with private entities for the provision of services
that have been, or otherwise would be, provided by public
employees; providing for public accountability; proposing coding
for new law in Minnesota Statutes, chapter 471.

Reports the same back with the recommendation that the bill
be amended as follows: ' .

Page 1, line 12, delete "including" and insert "excluding"

Page 1, line 13, delete "but not" and insert "and"

Page 2, line 1, after "services" insert ", except services

provided by persons licensed under sections 326.02 to 326.15,"

Page 2, line 3, delete everything after "agency"
Page 2, delete line 4
Page 2, line 5, delete everything before the semicolon

Page 2, line 20, after "16C.08" insert ", 16C.09, 43A.047,"

And when so amended the bill do pass. Amendments adopted.
Report adopted. A

March 30, 2005....... e oo e ceosecccns
(Date of Committee recommendation)
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(651) 296-4791
FAX: (651) 296-7747
Jo ANNE ZOFF SELLNER
DIRECTOR

S.F. No. 1796 - Health Care Purchasing Authority
Author: - Senator Sheila M. Kiscaden

Prepared by: Thomas S. Bottern, Senate Counsel (651/296-3810) ’f?@
Date: March 30, 2005

This bill directs the formation of the Minnesota Health Care Purchasing Authority through
interagency agreements. The purchasing authority will serve as the agency of state government
responsible for all state purchasing of health care. In addition, the purchasing authority must provide
a variety of reports and proposed legislation as required in the bill.

Subdivision 1 [PURCHASING AUTHORITY CREATED.] directs the Commissioner of
Employee Relations to form the Minnesota Health Care Purchasing Authority through the use of
interagency agreements among the Commissioners of Health, Human Services, Labor and Industry,
Corrections, Commerce, and Administration. By December 15, 2006, the commissioners must
submit a report and proposed legislation for creation of the purchasing authority.

Subdivision 2 [PRINCIPLES OF STATE PURCHASING.] requires the submission of
an annual report at an unspecified date from the purchasing authority to the legislature and governor
regarding the unified purchasing of health care services. Provides guidelines and standards for the
report and plan. '

Subdivision 3 [PURCHASING AND COVERAGE GUIDELINES.] directs the
purchasing authority to convene a panel of health care policy experts to establish a process for
creating guidelines for state government health care purchasing decisions.

Subdivision 4 [PUBLIC AND PRIVATE PURCHASERS.] requires the purchasing
authority to submit a plan by December 15, 2005, that will allow a variety of public employers, and
private employers with 49 or fewer employees, to purchase a secure benefits set through the state
purchasing authority.



Subdivision 5 [COMMON STANDARDS FOR STATE PURCHASING AND
REGULATION.] requires the state purchasing authority to submit a report and proposed legislation
by December 15,2006 that will require state purchasing and regulatory requirements to use common
standards for quality and performance measurements. '

Subdivision 6 [SECURE BENEFIT SET DEVELOPMENT.] requires the purchasing
authority to define a secure benefit set, including preventive health services, prescription drug
coverage, and catastrophic coverage.

Subdivision 7 [SPECIAL POPULATIONS.] requires the purchasing authority to consider
special populations, including those who are elderly or disabled and persons with chronic conditions.

Subdivision 8 [COST AND QUALITY DISCLOSURE.] requires the purchasing authority
to contract with a private, nonprofit organization to serve as a statewide source of comparative
information on health care costs and quality.

Section 2 [ EFFECTIVE DATE.] makes the entire bill effective July 1, 2005.

TSB:rer
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Senators Kiscaden, Scheid, Higgins, Lourey and Skoe introduced--
S.F. No. 1796: Referred to the Committee on State and Local Government Operations.

1 A bill for an act

2 relating to state government; establishing the

3 Minnesota Health Care Purchasing Authority; requiring

4 a report. .

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

6 Section 1. [STATE HEALTH CARE PURCHASING AUTHORITY. ]

7 Subdivision 1. [PURCHASING AUTHORITY CREATED.] By December
8 15, 2005, the commissioner of employee relations, in

9 consultation with the commissioners of health, human services,

10 labor and industry, corrections, commerce, and administration

11 and the Minnesota Comprehensive Health Association board of

12 directors shall enter intovinterqgehcy agreements regarding the

13 formation of the Minnesota Health Care Purchasing Authority for

14 the purpose of implementing a unified strategy and joint

15 purchasing of health care services for the state of Minnesota.

16 The strategy shall include implementing a;procéss that examines

17 the health care purchasing decisions and coverage in terms of

18 cost and medical efficacy based on reliable research evidence to

19 ensure access to appropriate and necessary health care. By

20 December 15, 2006, the commissioners shall submit to the

21 legislature a report and proposed legislation for the creation

22 of the purchasing authority as a distinct agency of state

23 government responsible for all state purchasing of health care.

24 Subd. 2. [PRINCIPLES OF STATE PURCHASING.]_The purchasing

25 authority shall prepare and submit to the governor and

Section 1 1
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legislature an annual report and plan for the unified purchasing

of health care services. The plan must:

(1) promote personal choice and regppnsibiiity;

(2) encourage and promote better health of patients and

residents of the stéte;

(3) provide incentives to privately based health plans and

health care delivery systems to improve efficiency and quality;

(4) use community standards and measurement methods for

determining the value of specific health care services based on

quality and performance; and

(5) separate the health care purchasing functions of state

government from those activities relating to requlation and

delivery of services, but require consistent use of uniform

quality and performance standards and methods for purchasing,

regulation, and delivery of health care services.

Subd. 3. [PURCHASING AND COVERAGE GUIDELINES.] The

purchasing authority shall convene a panel of health care policy

experts to establish a process to select evidence-based

guidelines based on sound research evidence and implement an

integrated approach using these guidelines for state government

purchasing decisions and coverage design.

Subd. 4. [PUBLIC AND PRIVATE PURéHASERS.] The purchasing

authority shall prepare and submit to the governor and

legislature by December 15, 2005, a plan for permitting public

employers, including school districts, cities, counties, and

other governmental entities; private employers with 49 or fewer

employees; nursing homes and other long-term care employers; and

individuals to purchase a secure benefit‘set through the state

purchasing authority. The secure benefit set shall include

health care services that are: (1) essential for the protection

of individual and public health; and (2) effective in treating a

health condition based on research evidence.

Subd. 5. [COMMON STANDARDS FOR STATE PURCHASING AND

REGULATION.] The purchasing authority, in consultation with all

state agencies, boards, and commissioners that have

responsibility for purchasing or for regulating individuals and

Section 1 ' 2
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organizations that provide health coverage or deliver health

care services, shall prepare and submit to the governor and

legislature by December 15, 2006, a report and proposed

legislation that will require all state purchasing and

reqgulatory requirements to use common standards and measurement

methods for quality and performance.

Subd. 6. [SECURE BENEFIT SET DEVELOPMENT.] The purchasing

authority, in consultation with a panel of health care policy

experts, shall define a secure benefit set that includes

coverage for preventive health services, as specified in

preventive services guidelines for children and adults developed

by the Institute for Clinical Systems Improvement, prescription

drug coverage, and catastrophic coverage.

Subd. 7. [SPECIAL POPULATIONS.] In developing a plan for

the unified purchasing,of health care services and a secure

benefit set, the purchasing authority must take into account the

needs of special populations, including, but not limited to,

persons who are elderly or disabled and persons with chronic

conditions.

Subd. 8. [COST AND QUALITY DISCLOSURE.] The purchasing

authority, in cooperation with organizations representing

consumers, employers, physicians and other health professjionals,

hospitals, long-term care facilities, health plan companies,

qguality improvement organizations, research and education

institutions, and other appropriate constituencies, shall

identify and contract with a private, nonprofit organization to

serve as a statewide source of comparative information on health

care costs and quality.

Sec. 2. [EFFECTIVE DATE. ]

Section 1 is effective Julv 1, 2005.
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Senator ..... moves to amend S.F.‘No. 1796 as follows:

Page 2, line 18, after "experts" insert "and health care

providers"”

Page 2, delete lines 22 to 32 and insert:
"Subd. 4. [PUBLIC AND PRIVATE PURCHASERS.] (a) The

purchasing authority shall prepare and submit to the governor

and legislature by December 15, 2005, a plan for permitting

public employers, including school districts, cities, counties,

and other governmental entities; and nursing homes and other

long-term care employers to purchase a secure benefit set

through the state purchasing authority. The secure benefit set

must include the services described under subdivision 6.

(b) Notwithstanding any laws to the contrary, the

commissioner of employee relations may expand the range of

health coverage options available to purchase under the public

employees insurance program established under Minnesota

Statutes, section 43A.316, including the option to purchase the

secure benefit set as defined under subdivision 6. Under this

option, public employers, nursing homes and other long-term care

employers may purchase health coverage for their employees

through the public employees insurance program beginning January

1, 2006.

(c) The purchasing authority shall include in the plan

described in paragraph (a) a process for permitting private

"employers with 49 or fewer employees and individuals to purchase

the secure benefit set through the State health care purchasing

authority beginning January 1, 2009."
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 NATIONAL ACADEMY
for STATE HEALTH POLICY

Models of Collaborative Purchasing

Prepared by the National Academy for State Health Policy
Under a grant from the Maine Health Access Foundation

Public purchasers through collaborative purchasing can seek better quality and value from their health care
dollar. Collaborative purchasing, in the context of the Health Action Team’s subcommittee on Public
Purchasing, is when public entities purchase health care services together. Public entities are any entity
that purchases health care for its employees using public (taxpayer) dollars, i.e., state universities,
municipalities, school districts, Medicaid, state government, prisons, etc.

There are many models of collaboration the State of Maine can consider as it explores health reform.
Models of collaborative purchasing include:

e Multiple public entities sign a single contract with one or more insurers. The contract may designate
different benefit packages, cost sharing, etc. for different groups

~~  Multiple public entities issue a single RFP, but sign separate contracts for different rates, benefit
packages, etc. In this case, each agency may conduct separate negotiations with the selected
contractor(s) about the final details of the agency’s contract.

e One public entity places a requirement to participate in another’s program as a condition of contracting.
For example, the agency that purchases insurance for state employees says it will only contract with
insurers that also contract to serve Medicaid beneficiaries.

e Multiple public entities combine to purchase services other than health care. For example, several
states use the same prescription benefit managers for different state agencies.

National Academy for State Health Policy 1



Snapshot of State Collaborative Purchasing Experience

Administering Lgrilgll:t?\l/e Implemen- Groups Covered lives Participation Purchasing Other
department Ag e tation date covered b Ly power __ Contracts
s uthority : : ? . ‘ i
Delaware State Employee Title 29 Chapter 1994 State employees 100,000 (03) Municipal groups $294,000,000 Contract Carved-out and
Benefits 52 (including public can join at their (FY 03) separately for offered through
Committee school own discretion. Medicaid, prison Express Scripts
http://www.delco employees), They shop around Self-insured with | health care, and through a multi
de.state.de.us/itl higher education and chose the Blue Cross Department of state initiative
e29/chapter052.h employees, least expensive administering Children and called Rxis with
tm#TopOiPage Pensioners (pre rate. claims. Families (foster New Mexico
and post 65) in care) in three Missouri, West
one contract. contracts. If state | Virginia.
employee $2,000,000
contract is bid on savings.
must bid on other | Implemented July
3 contracts. 1, 2002 (any state
can join).
Georgia - Department of SB 241 July 2000 Teachers, school 600,000 plus Universities as a $1.5 billion DCH also Managed RX via
State Health | Community Health personnel, state 60,000 whole can decide contracts for PBM for Medicaid
Benefit Plan http:/lwww.legis.s employees, University which delivery Medicaid benefits. | and Public
(SHBP) tate.ga.us/cgi- retirees, System systems are Employee
bin/gl codes det dependents, offered and benefit
ail.pl?code=31- University package.
5A-1 personnel.
Missouri - Consolidated http://www.sos.st | Statutorily State employees, 108,700 Other public $341,954,832 Medicaid is Carved-out
Consolidate | Health Care Plan ate.mo.us/adrule | created and retirees, and (103,600 in state | entities participate (03) contracted though multi-state
d Health w/Board of slcsr/current/22¢ | organized other public enroliment) on a voluntary separately out of initiative using
Care Plan Trustees sr/22csr.asp#22- | January 1994 entities, including basis. If they the Department of | Express Scripts,
(MCHCP) 10 cities, counties, chose not to Social Services but state has its
Enroliment and school participate, the own contract.
began in 1994 districts. entity must wait 2
for state years before they
Chapter 103 of employees and Other public join again. Peak
the Revised in 1995 for other | entities are participation was in
Statute public entities. underwritten 2000 with 700
separately entities

National Academy for State Health Policy




Original

Participation '

Pufchasing

Administering e Implemen- Groups - . Other
department L:glslat_we tation date covered Covered lives MV power Contracts
uthority ‘
New York - | Civil Service Civil Service 1957 for state State employees, 1.1 million Voluntary- Less $3.5 billion The state Carved-out
New York Employee Article 11 employees and legislature, than half of the contracts out
State Health | Benefits Division 1958 for local Unified court Over 800 local local government Medicaid
insurance http://public.leginf | governments system, local government employers separately.
Program o.state.ny.us/me and school governments, employers offer participate
(NYSHIP) nugetf.cgi districts. school districts, NYSHIP
dependants, other
political
subdivisions
Washington | The Public http://lwww.wa.go | Statutorily Administers 3 PEBB: 309,118 K-12 school Approximately PEBB contracts No carve out.
Employees v/hca/laws.htm#h | created and programs: PEBB, districts and $743,000,000 with 7 managed Managed Care
Benefits Board, ca organized in Basic Health (BH) | BH: 176,964 employer groups for PEBB care Organizations
created within the 1988. and Community may also choose to organizations that | either self-deliver
Washington State Health Services join PEBB plans. are required to or subcontract.
Health Care (CHS). have integrated
Authority delivery systems
PEBB offers (the MCOs
insurance frequently
coverage to state subcontract for
employees and K- certain services,
12 school districts e.g. Rx, mental
& local health, etc..
governments may PEBB also offers
apply to join 1 self-insured
PEBB. PPO and
subcontracts out
See below for its Rx
more information
about BH and
CHS.
West Public Employees | Chapter 16 1995 State government | 210,000 Yes except for Estimated (03) SCHIP uses TPA. | Carved out. Via
Virginia Insurance Agency and its agencies, local government $492,000,000 Separate Express Scripts in
(PEIA) http://129.71.164. state-related 10,000 separate | with 3 year contracts for Multi-state
29/wvcode chap/ colleges and pool local required Minus $6M for Medicaid purchasing
wvcode chapfrm universities, governments participation. Not life insurance. beneficiaries. alliance (See
.htm county boards of w/same benefits | all buy, they in Delaware). As
education, county shop around for compared to
and municipal better deal. previous RX
governments and estimate
others as $25,000,000
described in Code savings over 3
5-16-2 year period.
PEIA only.

Medicaid will join
in October 2003.
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Notes on Collaborative Purchasing in Several States

nnecticut — Participating municipalities and non-

ofit organizations must bear the administrative cost
of participating in the state plan. When a municipality
or non-profit employer decides to participate in the
state plan, it undergoes separate underwriting. As a
result, the premium it pays depends on the
demographics of its employees and their claims
history experience. Also, benefits can vary from the
state employee plan. The rates that the state pays for
its employees cannot be adversely affected by
inclusion of the non-state employees. The statutory
and contractual rights of the state and state employees
may not be impaired by an expansion.

Delaware — Enabling legislation available at

www.delcode.state.de.us/title29/chapter052.htm.

Benefits for state employee contract offered through

two HMOs and one PPO; supplemental Medicare with

different benefit packages.

The state estimates savings of $750,000 in 2003 for
~alth coverage.

"~ Georgia — Teachers and school personnel represent
almost 60% of the covered lives and retirees about
15%. State offers self-insured PPO, four HMOs and
one indemnity plan. University offers the PPO, two
HMOs and the indemnity plan. Two of the HMOs are
self-insured.

Missouri — CHCP benefits are provided through a
self-funded preferred provider organization (PPO) and
various health maintenance organizations (HMO) and
point of service (POS) contracts. Through 1994 all
Plan members were state employees, retirees, and
their dependents. Beginning January 1, 1995,
additional members included public entity employees,
retirees, and their dependants.

Prior to January 1, 1995, the Plan was self-insured for
medical claims. Beginning in 1995, however, the

‘an accepted bids from outside insurance contractors

fully insure medical claims previously covered

under the Plan’s self-insured indemnity program.
Beginning in 2000, the plan offered a PPO plan to
state employees. The self-funded PPO is insured by
American Life and Health for stop-loss coverage.

State contribution rates are based on the states ,
approved appropriation and the number of anticipated:
participants. State employees and public entity -
contribution rates are established by the Plan’s Board
of Trustees based on contractor bids for the plan year,:
and budgeted employer contributions. )

Currently MCHCP administers health insurance
benefits for eligible members of the Missouri State
Employees’ Retirement System (except employees of
the Department of Conservation, Highway
Department, Highway Patrol and State Colleges and
Universities), members of the Judicial Retirement
Plan, legislators, statewide elected officials and
certain members of the Public School Retirement
system, and enrolled Missouri public entities. The
state defines the benefit packages of which there are
two. Standard and premium which offer different
premium and copay levels.

2002 revenue and expenses

Revenue Fiscal year 2002

$222,987,803 state/employer contribution
$75,701,524 Member contribution

$37, 630,463 Public Entity Income

Total operating revenue = $336,319,790

Expenses Fiscal Year 2002

$334,208,591 Medical claims and capitation
$5,314,606 Administration and payroll

$1,795,708 Other

Total operating expenses and fees = $341, 318, 905

Lessons learned in Missouri

If participation is voluntary for other public entities,
there must be a mechanism to help stabilize the pool.
This state has a two-year wait period for between
participation periods. If an entity participates and
then leaves, the entity must wait two years before
rejoining. Also, underwriting other entities separately
helps stabilize rates for state employees.

New York - NYSHIP is the largest public employer
health insurance program in the nation outside the
Federal Government. Employees of NY state



government may choose the Empire Plan, a health
insurance indemnity plan designed by NY State and
the employee unions, or one of more than 16
"YSHIP-approved HMOs. The Empire Plan is
ailable to local governments, school districts, and
‘other political subdivisions. 800 local governments
offer NYSHIP.

In 1986, NYSHIP introduced the Empire Plan,

benefits are available for a wide spectrum of services:

= Inpatient and outpatient hospital coverage for
medical, surgical and maternity care through
Empire Blue Cross and Blue Shield. Covered
inpatient services are paid in full.

= Medical and surgical coverage through United
HealthCare. Coverage under the Participating
Provider network, or under the Basic Medical
Program if you choose a non-participating
provider.

= Home care services, diabetic supplies, durable
medical equipment and certain medical supplies
through the Home Care Advocacy Program
(HCAP).
Chiropractic treatment and physical therapy
coverage administered by Managed Physical
Network, Inc. (MPN).

= Complementary and Alternative Medicine
Program offering discounts on massage therapy,
acupuncture and nutritional counseling.

= Disease Management Programs including
cardiovascular disease, asthma, migraine
headaches and diabetes.

= Centers of Excellence for Transplants Program
and Infertility.

= Mental health and substance abuse coverage
administered by ValueOptions.

= Prescription drug coverage administered by
Express Scripts.

According to a study done by Towers Perrin, in the
past ten years, the cost of other large U.S. employer
plans increased 7.9 percent annually, on average. In
comparison, the Empire Plan experienced an average
nual net increase of 5.4 percent. The Empire Plan’s
mbination of managed care features and reasonable
‘copayments have kept benefits rich and costs down.

Washington - The Health Care Authority (HCA)
administers three health care programs: Basic Health

Community Health Services, and Public Employees
Benefits Board (PEBB), and provides access to high-
quality health care for more than 500,000 Washington
residents. The HCA also oversees the Uniform
Medical Plan (UMP), a state-administered, self-
insured preferred provider plan that is available to
PEBB enrollees.

Basic Health is a state-sponsored program that
provides affordable health care coverage to low-
income Washington residents through eight private
health plans. Monthly premiums are based on family
size, income, age, and the health plan selected.
Copayments are required for most services, but there
are no deductibles or coinsurance. For those who
qualify for Basic Health, state funds will be used to
help pay a portion of the monthly premium. These
means members may pay as little as $10 per month for
each enrolled adult. To qualify, applicants must meet
Basic Health’s income guidelines, live in Washington:
State, not be eligible for Medicare, and not be
institutionalized at the time of enrollment.

Community Health Services (CHS) provides grants to
community clinics for under served & uninsured low-
income WA populations. The mission of CHS is to
promote access to prevention and illness care for
underserved and uninsured low-income populations in
Washington State.

To accomplish this mission, Community Health

Services:

= Provides over $6 million annually for dental,
medical, and migrant funding to 29 not-for-profit
community health clinics throughout the state.

= Provides technical assistance, consultation,
education, and training to contracted clinics and
potential new clinics.

= Collects, analyzes, and distributes health-related
data supplied by the clinics.

= Fosters support and provides information
regarding community clinic dental, medical, and
migrant services within other state agencies.

Public Employees Benefits Board (PEBB). The State.
of Washington provides health benefits and related
insurance coverage to all eligible state and higher-
education employees as a benefit of employment. In
addition, K-12 school districts and public employer

5



groups may also apply to join PEBB plans. The Public

Employees Benefits Board, created within the

Washington State Health Care Authority, establishes

“ligibility requirements and approves both the benefit
sign and enrollee contributions.

PEBB administers medical, dental, basic life, long-
term care, auto’/home and long-term disability
insurance coverage for eligible employees, retirees
and their dependents. PEBB offers insurance through
7 managed care organizations and the state’s self-
insured, preferred provider plan, The Uniform
Medical Plan (UMP). www.hca.wa.gov
http://www.pebb.hca.wa.gov/

Lessons learned in Washington
Both the Health Care Authority and Department of
Social and Health Services purchase managed care for
different state populations. DSHS provides health care
for the Medicaid population. At one time WA tried to
capitalize on combined purchasing clout. Their hope
was that they would gain increased access for all state
programs and gain rate concessions. In the initial year
~f collaboration they stated that if a health plan bid the
sic Health program, it must also bid on DSHS

“e.aealthy options program. What happened was that

both programs lost access in areas that were critical to
the unique needs of the programs and WA do not
believe they received any financial benefit. Currently
the state “encourages," but does not require, plans to
serve both programs. The state also found that close
collaboration between agencies and programs led to
health plans cost shifting between all state programs.
And finally, with the increased state and federal
mandates, the state finds that many providers and
health plans are starting to send the message that they
can no longer afford to serve multiple state programs.

While the state found the initial objective of increased
access and reduced rates was not met, the state did
identify successes. Providers and carriers have
complemented both agencies on their efforts to focus
on streamlining the procurement process to ensure

Aministrative simplification. Both agencies

llaborate on common contract terms, procurement

vycles, reporting requirements, and contract
monitoring activities. The state is exploring future
collaborative efforts with both other public and
private sector purchasers.

West Virginia — Different types of employers may
offer employees different benefit choices and payment
levels. Self-insured Preferred Provider Benefit
program, and 2 HMOs.

It is difficult to say what the savings are, but the state
required that if providers accept PEIA they must
accept the Medicaid rate ‘

State Contacts:

Delaware

Jill Floore

Special Assistant for Health Care Policy
Office of the Budget

302-739-4206

Georgia

John Upchurch
404-657-0229
upchurch@dch.state.ga.us

Missouri

Ron Meyer

573-526-4017
ron_meyer@mail.mchep.org

New York

Robert Dubois
518-457-9391
rwd(@mail3.cs.state.ny.us

Washington
Elin Meyer
EMeyl107@HCA.WA.GOV

West Virginia
Phil Shimer
304-926-1700
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S.F. No. 1164 - MCHA Assessment; Premium Tax; HSAs;
and Cigarette Taxes (first engrossment)

Author: Senator Sheila M. Kis;aden
¥
Prepared by: Christopher B. Sta%g’, Senate Counsel (651/296-0539)
Date: March 28, 2005
Overview
This bill:
. eliminates the Minnesota Comprehensive Health Association (MCHA) assessment on health
insurance;
. makes structural changes in MCHA to reflect the elimination of assessments; |
. eliminates the premium tax on health insurance;
. conforms the Minnesota income tax to the federal tax treatment of Health Savings Accounts
(HSAs); and
° increases the cigarette excise tax by 99 cents per pack to $1.47 per pack to offset the cost to

the state of paying MCHA deficits and the revenue losses from conforming to HSAs and
eliminating the premium tax.

Section 1 requires that health plan companies pass along to their customers in the form of lower

premiums, savings from the elimination of taxes and assessments on health coverage accomplished
in this bill.

Section 2 is a technical conforming change to amend a definition to eliminate a reference to insurers
as being “contributing members” of the MCHA. Eliminates unnecessary language.



Section 3 eliminates a reference to solvency of contributing members as a factor for the
Commissioner of Commerce to consider in approving MCHA premiums. Under this bill, insurers
will not be assessed to cover MCHA ’s deficits, so their financial solvency will no longer be relevant.

- Section 4 eliminates the list of types of insurers who are currently members of MCHA and provides
that MCHA will no longer have members.

Section 5 eliminates designated insurance-related board positions on the MCHA board and provides
that all board members will be selected by the Commissioner of Commerce. Retains the current
requirements that at least two board members be MCHA enrollees and that at least two live outside
the seven-county metropolitan area. Eliminates references to features of MCHA that are no longer
relevant under this bill.

Section 6 eliminates the requirement that insurers be members of MCHA as a condition of doing
business in this state.

Section 7 is a conforming change.
Section 8 eliminates obsolete language relating to MCHA providing reinsurance to member-insurers.
Sections 9 to 12 are conforming changes.

Section 13 provides an open general fund appropriation to the Commissioner of Commerce in
whatever amount is necessary to offset the MCHA deficit for a fiscal year.

Sections 14 and 15 are conforming changes.

Section 16 provides that the effective date of Minnesota’s conformity with the federal income tax
treatment of HSAs would be retroactive to January 1, 2004.

Section 17 conforms Minnesota’s income tax treatment of HSAs to the federal income tax laws.

Section 18 increases the excise tax rates on cigarettes by 99 cents per pack. This will raise the tax
from 48 cents per pack of 20 to $1.47. This increase is effective on December 1, 2005.

Section 19 adjusts the dedication of the cigarette tax revenues to the Academic Health Center at the
University of Minnesota and to the medical education and research account in the special revenue
fund to hold the revenues of those funds constant in light of the tax increase in section 18. These
funds both receive a share of the cigarette tax revenues, based on the number of cigarettes sold.
Since increasing the excise tax will reduce purchases of cigarettes, this section raises the rates of the
dedications by the amounts estimated to hold the two funds’ revenues constant.



Section 20 exempts the premiums paid to health insurers for a “health plan” from the two percent
premium tax.

Section 21 imposes a 99 cent per pack floor stocks cigarette tax on the stocks of cigarettes possessed
by cigarette distributors, subjobbers, retailers, and others on December 1, 2005 (the day the new
excise tax rate takes effect under section 18). The floor stocks tax is intended to prevent distributors,

subjobbers, and retailers from purchasing large stocks of cigarettes in ant101pat10n of the excise tax
rate increase to avoid the tax.

Section 22 appropriates $210,309,000 to the Commissioner of Commerce to pay for the estimated
MCHA deficit in the next biennium. The Governor is directed to include a recommendation for this
item in the next biennial budget submitted to the Legislature.

Section 23 repeals current laws involving MCHA that involve the assessment or MCHA members.

CBS:cs
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Senator Higgins from the Committee on State and Local
Government Operations, to which was referred

S.F. No. 1796: A bill for an act relating to state
government; establishing the Minnesota Health Care Purchasing
Authority; requiring a report.

Reports the same back with the recommendation that the bill
be amended as follows:

Page 2, line 18, after "experts" insert "and health care

providers"

Page 2, delete lines 22 to 32 and insert:
"Subd. 4. [PUBLIC AND PRIVATE PURCHASERS.] (a) The

purchasing authority shall prepare and submit to the governor

and legislature by December 15, 2005, a plan for permitting

public employers, including school districts, cities, counties,

and other governmental entities; and nursing homes and other

long-term care employers to purchase a secure benefit set

through the state purchasing authority. The secure benefit set

must include the services described under subdivision 6.

(b) Notwithstanding any laws to the contrary, the

commissioner of employee relations may expand the range of

health coverage options available to purchase under the public

employees insurance program established under Minnesota

Statutes, section 43A.316, including the option to purchase the

secure benefit set as defined under subdivision 6. Under this

option, public employers, nursing homes and other long-term care

employers may purchase health coverage for their employees

through the public employees insurance program beginning January

1, 2006.

(c) The purchasing authority shall include in the plan

described in paragraph (a) a process for permitting private

employers with 49 or fewer employees and individuals to purchase

the secure benefit set through the state health care purchasing

authority beginning January 1, 2009."

And when so amended the bill do pass and be re-referred to
the Committee on Finance. ,6Amendments adopted. Report adopted.

ooooo . o 6 © © & o
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(Committee Chai

March 30, 2005.cccccoscscs ceesscses
(Date of Committee recommendation)
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A bill for an act

relating to health; changing the governance structure
of the Minnesota Comprehensive Health Association;
increasing the cigarette tax; conforming to federal
law on health savings accounts; providing a health
‘insurance exemption from the insurance premiums tax;
repealing the assessment for the Minnesota
Comprehensive Health Association; appropriating money; -
amending Minnesota Statutes 2004, sections 62A.02, by
adding a subdivision; 62E.02, subdivision 23; 62E.091;
62E.10, subdivisions 1, 2, 3, 6, 7; 62E.1l1,
subdivisions 9, 10; 62E.13, subdivisions 2, 3a, by
"adding a subdivision; 62E.14, subdivisions 1, 6;
290,01, subdivisions 19, 31; 297F.05, subdivision 1;
297F.10, subdivision 1; 297I.15, subdivision 4;
repealing Minnesota Statutes 2004, sections 62E.02,
subdivision 23; 62E.ll, subdivisions 5, 6, 13; 62E.13,
subdivision 1.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:'
Section 1. Minnesota Statutes 2004, section 62A.02, is
amended by adding a subdivision to read: |
Subd. 8. [EFFECTS ON PREMIUM RATES OF CERTAIN LAW

CHANGES.] In approving premium rates under this section and

sections 62A.021; 62A.65, subdivision 3; and 62L.08, subdivision

8, the commissioners of commerce and health shall ensure that

the provisions of this act eliminating the Comprehensive Health

Association assessmznt and reducing the scope of the premium tax

are reflected in the premium rates charged by health plan

companies.

[EFFECTIVE DATE.] This section is effective for coverage

issued on or after January 1, 2006.

Sec. 2. Minnesota Statutes 2004, section 62E.02,

Section 2 1
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subdivision 23, is amended to read:

Subd. 23. [EONPRIBUPEIN6-MEMBER HEALTH PLAN COMPANY. ]

"Centributing-member Health plan company" means those companies

regulated under chapter 62A and offering, selling, issuing, or
renewing policies or contracts of accident and health insurance;
health maintenance organizations regulated under chapter 62D;
nonprofit health éervice plan corporations regulated under
chapter 62C; community integrated service networks regulated
under chapter 62N; fraternal benefit societies regulated under
chapter 64B; the Minnesota employees insurance program
established in section 43A.3l7, effective July 1, 1993; and
joint self-insurance plans regulated under chapter 62H. Fer-the
purposes—of-determining-tiabitity-of-contributing-members
pursuant-to—-section-62Esii-payments-received-£from-or—-on-behatf
of—Minnesotq—resideﬂts-for—coverage—by-a-heaith—maintenance
organization-or-community-integrated-service-network-shaii-be
considered-to-be-accident-and-health-insurance-premiums<

[EFFECTIVE DATE. ] This section is effective January 1, 2006.

Sec. 3. Minnesota Statutes 2004, section 62E.091, is
amended to read: |

62E.091 [APPROVAL OF STATE PLAN PREMIUMS. ]

The association shall submit to the commissioner any
premiums it proposes to become effective for coverage under the
comprehensive health insurance plan, pursuant to section 62E.08,
subdivision 3. No later than 45 days before the effective date
for premiums specified in section 62E.08, subdivision 3, the
commissioner shall approve, modify, or reject the proposed
premiums on the basis of the following criteria:

(a) whether the association has complied with the
provisions of section 62E.11, subdivision 11;

(b) whether the association has submitted the proposed
premiums in a manner which provides sufficient time for
individuals covered under the comprehensive insurance plan to
receive notice of any premium increase no less than 30 days
prior to the effective date of the increase;

(c) the degree to which the association's computations and

Section 3 , 7 2
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conclusions are consistent with section 62E.08;

(d) the degree to which any sample used to compute a
weighted average by the association pursuant to section 62E.08
reasonably reflects circumstances existing in the private
marketplace for individual coverage;

(e) the degree to which a weighted average computed
pursuant to section 62E.08 that uses informafion pertaining to
individual coverage available only on a renewal basis reflects
the circumstances existing in the private marketplaée for
individual coverage;

(£) a comparison of the proposed increases with increases
in the cost of medical care and increases experienced in the
private marketplace for individual coverage;

(g) the financial consequences to enrollees of the proposéd
increase;‘

(h) the actuarially projected effect of the proposed
increase upon both total enrollment in, and the nature of the
risks assumed by, the comprehensive health insurance plén; and

(1) the-reiative—so}veacy-qf—the—eontfibuting-membersf—and‘

+4¥ other factors deemed relevant by the commissioner.

In no case, however, may the commissioner approve premiums
for those plans of coverage described in section 62E.08,
subdivision 1, paragraphs (a) to (d),’that are lowerlthan 101
percent or greater than 125 percent of the weighted averages
computed by the association pursuant to section 62E.08. The
commissioner shall support a decision to approve, modify, or
reject any premium proposed by the association with written

findings and conclusions addressing each criterion specified in

_this section. If the commissioner does not approve, modify, or

reject the premiums proposed by the association sooner than 45
days before the effective date for premiums specified in section
62E.08, subdivision 3, the premiums proposed by the association
under this section become effective. |

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 4. Minnesota Statutes 2004, section 62E.10,

subdivision 1, is amended to read:.

Section 4 3
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Subdivision 1. [CREATION; TAX EXEMPTION.] There is
established a Comprehensive Health Association to promote the
public health and welfare of the state of Minnesota with
membership-consisting—of-ai}-insurer37—se}f—insurers7
fraternai37-joint-se}f-insurance-p&ansfregu}ated—undér-chapter
62Hs-the-Minnesota-emptoyees—-insurance-program—estabiished-in
section—&BArai?7—éffect&ve-&uiy-i7-}9937—hea}th—maintenance
organizations;-and-community-integrated-service—-networks
ticensed-or-authorized-to-do-business-in-this-state. The

association shall have no members. The Comprehensive Health

Association is exempt from the taxes imposed under chapter 297I
and any other laws of this state and all property owned by the
association is exempt from taxation.

- [EFFECTIVE DATE.] This section is effective Jahuary 1, 2006.

Sec. 5. Minneéota Statutes 2004, section 62E.10,
subdivision 2, is amended to read: .

Subd. 2. [BOARD OF DIRECTORS; ORGANIZATION.] The board of
directors of the association shall be made up of eleven-members
as—foiiewsr——six—directors-seiected-by-contributing-member37
subject-to-appreval-by-the-commissioner;-one-of-which-must-be-a

heatth-actuary;-five-pubtie-directors 11 individuals selected by

the commissioner, at least two of whom must be plan enrolleesy
two-of-whom-must-be-representatives—-of-empltoyers-whose-aceident
and-heatth-insurance-premiums—are-part-of-the-association's
assessment-baser-and-one-of-whom-must-be-a-ticensed-insurance

agent and at least six of whom have a working knowledge of

health insurance. At least two of the pubiie directors must

reside outside of the seven county metropolitan area. In

determining-voting-rights-at-membersi-meetingsy;—each-member
shali-be-entitted-to-vote-in-person-or-proxy--—-Fhe-vote-shati-be
a-we&ghted-vete-basedQupon—the-member*s-cost—of—seif-insurance7
accident-and-healtth-insurance-premiumy;-subscriber-contract
charge37-heaith—maintgnance-contract—paymentr—or—community
integrated-service-network-payment-derived-£frem-or-on-behatf-of
Minnesota-residents—-in-the-previous-catendar-yeary-as-determined

by-the-commissioner---in-approving-directors-of-the-beoardy-the

Section 5 4
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commissioner-shati-considery;-among-other-things;-whether-ati
types-of-members-are-fairiy-representeds--Birectors-setected-by
ccntributing—members—may-be-réimbursed—from-the—money—of—the
association-for-expenses-incurred-by-them-as-directorsy-but
shai}-not-otherwise-be-cempensated-by-the-association-for-their
servicess-—-The-costs-of-conduecting-meetings-of-the-association
and-its-board-of-directors—shati-be-borne—-by-membes:s-of-the
association~

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 6. Minnesota Statutes 2004, section 62E.10,
subdivision 3, is amended to read:

Subd. 3. [MANDATOR¥-MEMBERSHIP ORGANIZATIONAL

DOCUMENTS.] Aiti-members-shaiti-meintain-their-membership-in-the

association—as—a-condition—of—doing—accident—and-hegith
insufance7-seif-insurance7-he&ith—maintenance-organization7-or
community-integrated-service-network-business—-in-this-state~

The association shall submit its articles, bylaws, and operating
rules to the commissioner for approval; provided that the
adbption and amendment of articles, bylawsL and operating rples
by the association and the their approval by the

commissioner thereof-shaii-be is exempt from the-provisiens-eof
sections 14.001 to 14.69.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 7. Minnesota Statutes 2004, section 62E.10,
subdivision 6, is amended to read:

Subd. 6. [ANTITRUST EXEMPTION.] In the performance of
their duties as members directors of the association, the

members directors and their employers shall be exempt from the

provisions of sections 325D.49 to 325D.66.

. [EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 8. Minnesota Statutes 2004, section 62E.10,
subdivision 7, is amended to read:

Subd. 7. [GENERAL POWERS.] The association may:

(a) Exercise the powers granted to insurers under the laws
of this state;

(b) Sue or be éued;

Section 8 A 5
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(c) Enter into contracts with insurers, similar
associations in other states, or with other persons for the
performance of administrative functions ineituding-the-funetions
provided-for-in-cltauses—{te}-and-{t£y; ggé

(d) Establish administrative and accounting procedures for
the operation of the associations.

fe}—Provide—Eor-the—feinsuring—ef-ripks—incurred—as—a
result-of-issuing-the-coverages-required-by-sections-62E-084-and
62Ev16-by-members-of-the-asseciation---Each-member-which-etects
to—reinsure—its~required—risks—shaii-&etermihe-the-categories—of

coverage-it-etects-to-reinsure-in-the-association-——-Fhe

categories-of-coverage-ares

t¥y-tndividuat-quatified-ptansy-exctuding-group
conversions;

t2y-group-conversions+

t3y-group-quatified-pians-with-fewer-than-56-empioyees-or
memberss-and

{t4y-major-medicat-coverages

A—separate;e}ection-may—be-made—for-each-eategory-of
coverages——if-a-member-eltects-to-reinsure-the-risks-of-a
category-of-coverager;—itt-must-reinsure—the-risk-of-the-coverage
of-every-iife-covered-under-every-poticy-issued-in-that
categery7—-ﬁ-member—e}ecting-to—reinsure—risks?of-a—category-ef
coverage-shaii-enter-&nto-a-eontract—with—the-associ;tien
estabiishing-a-reinsurance-pian-for-the-risks<--Fhis-contract
may—inc}ude-proviSion-for—thefpoo}ing-ef-members*frisks
reinsured-through-the-association-and-it-may-provide-for
assessment-of-each—memher-reinsuring—risks—for—iossés—and
operating-and-administrative-expenses-incurredy-or-estimated-to
be-incurfed-in—the-opgration—of-the-reinsuranee—p&anf——This
reiﬁsurance-pian-shaiifbe-approved—by—the—commisséoner-before-it
is—effecéive:—~Membera—e&ecting-to-administer-the—riSks-whfeh
are-reinsured-in-the-assoctation-shaii-compiy-with-the-benefit
determiﬁation?guideiines-and—accounting—procedures-estab&ished
by—the-a#sociationr—-?he-fee—charged—by-the—association-for—the

reinsurance-of-risks-shati-not-be-tess-than-116-percent-of-the

Section 8 6



o

O 00‘\1 o wn

10
11

12

13

14
15

16

17
18
19
20
21

22

23

24
25
26
27
28
29
30
31
32
33
34
35

36

SF1164 FIRST ENGROSSMENT [REVISOR ] SK S1164-1

totat-anticipated-expenses—-incurred-by-the-asseciation-for-the
reinsurances;—and
t£y-Provide-for-the-administration-by-the-association-of
potictes-which-are-reinsured-pursuant-to-ctause-{te}-—--Each
member-electing-to-reinsure-one-or-more-categories-of-coverage
in-the-association-may-etect-to-have-the-asseciation-administer
the-categories—of-coverage-on-the-memberis-behatf--—-If-a-member
eiects-to-have-the—association—adminizter—the-éategories—of
coverager-it-must-do-seo-for-every-iife-covered-under-every
poiicy—issued—in—that-category?--The-fee—for-the—aéministration
shati-not-be-less-than-116-percent-of-the-totat-anticipated .

expenses—incurred-by-the-association-for—-the-administrations

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 9. Minnesota Statutes 2004, section 62E.11, |
subdivision 9, is amended to read:

Subd. 9. [SPECIAL ASSESSMENT UPON TERMINATION OF
INDIVIDUAL HEALTH COVERAGE.] Each eentributing-member health

plan company that terminates individual health coverage for

reasons. other than (a) nonpayment of premium; (b) failure to
make co-payments; (c) enrollee moving out of the area served; or
(d) a materially félse statement or misrepresentation by the
enrollee in the application for membership; and does not provide
or arrange for replacement coverage that meets the réquirements
of section 62D.121; shall pay a spécial assessment tb the state
plan based upon the number of terminated individuals who join
the comprehensive health insurance plan as authorized under
section 62E.14, subdivisions 1, paragraph (d), and 6. Such a

contfibﬂting—member health plan company shall pay the

association an amount equal to the average cost of an enrollee

in the state plan in the year in which the member health plan

company terminated onrollees multiplied by the total number of
terminated enrollees who enroll in the state plan.

The average'cost of an enrollee in the state compréheﬁsive
health insurance plan shall be determined by dividing the state
plan's total annual losses by the total number of enrollees from

that year. %his-cost-wili-be-assessed-te-the-contributing

Section 9 . 7
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member-who-has-terminated-heatth-coverage-before-the-asseciation
makes-the-annuali-determination-of-each-contributing-memberis

tiabitity-as-required-under-this-sections

In the event that the cohtributing—memhet health plan
company is terminating health coverage because of a loss of
health care providers, the commissioner may review whether or
not the special assessment established under this subdivision
will have an adverse impact on the econtributing-member health

plan company or its enrollees or insureds, including but not

limited to causing the econtributing-member health plan company

to fall below statutory net worth requirements. If the
commissioner determines that the special assessment would have

an adverse impact on the eentributing-member health plan company

or its enrollees or insureds, the commissioner may adjust the
amount of the special assessment, or establish alternative
payment arrangements to the state plan. For health maintenance
organizatiohs regulated under chapter 62D, the commissiéner of .
health shall make the determination regarding any adjustment in
the special assessment and shall transmit that detérmination to
the commissioner of commerce.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 10. Minnesota Statutes 2004, section 62E.1l1,
subdivision 10, is amended to read:
Subd. 10. [TERMINATION OF INDIVIDUAL PLAN WITHOUT

REPLACEMENT COVERAGE.] Any centributing-members health plan

companies who havé terminated individual health plans and do not
provide or arrange for replacement coverage that meets the '
requirements of section 62D.121, and whose former insureds or
enrollees enroll in the state comprehensive health insurance
plan with a waiver of the preexisting conditions pursuant to
section 62E.14, subdi§isions 1, paragraph (d), and 6, will be
liable for the costs of any preexisting conditions of their
former enrollees or insureds treated during the first six months
of coverage under the state plan. The-iiabii&ty-for—pregxisting
conditions-witi-be-assessed-before-the-asseciation-makes-the

annuat-determination-of-each-contributing-memberis-iiabitity—-as

Section 10 , 8
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required-under-this-section~

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 11. Minnesota Statutes 2004, section 62E.1l3,
subdivision 2, is amended to read:

Subd. 2. [SELECTION OF WRITING CARRIER.] The association
may~seiect—poiicies—ané-centract37—or-parts-thereof7-submitted
by—a—member-or—members—of—the-associatéon7-or-by—the—association
er-others;—-to devélop specifiéations’for bids from any entity
which wishes to be selected as a writing carrier to administer
the state plan. The selection of the writing carrier shall be
based upon criteria established by the board of directors of the
association and approved by the commissioner. The criteria
shall outline specific qualifications that an entity must
satisfy in order to be selected and, at a minimum, shall include

the entity's proven ability to handle large group accident and

“health insurance cases, efficient claim paying capacity, and the

estimate of total charges for administering the plan. The
association may select separate writing carriers for the two
types of qualified plans and the $2,000, $5,000, and $10,000

deductible plans, the qualified Medicare supplement plan, and

the health maintenance organization contract.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 12. Minnesota Statutes 2004, section 62E.13,
subdivision 3a, is amended to read:

Subd.-3a. [EXTENSION OF WRITING CARRIER CONTRACT.] Subject
to the approval of the commissibner, and subject to the consent
of the writing carrier, the association may extend the effective
writing carrier contract for a period not to exceed three years,
if the association and the commissioner determine that it would
be in the best interest of the association's enrollees and

contributing-members of the state. This subdivision applies

notwithstanding anything to the contrary in subdivisions 2 and 3.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 13. Minnesota Statutes 2004, section 62E.13, is
amended by adding a subdivision to read:

Subd. 14. [APPROPRIATION.] An amount sufficient to offset

Section 13 .9
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any deficit of the association for the fiscal year is

appropriated to the commissioner of commerce for payment to the

association.

Sec. 14. Minnesota Statutes 2004, section 62E.14,
subdivision 1, is amended to read:

Subdivision 1. [APPLICATION, CONTENTS.] The comprehensive
health insurance plan shall be open for enrollment by eligible
persons. An eligible person shall enroll by submission of an
application to the writing carrier. The application must
provide the following:

(a) name, address, age, list of residences for the
immediately preceding six months and length of time at current
résidence of the applicant;

" (b) name, address, and age of spouse and children if any,
if they are to be insured;

(c) evidence of rejection, a requirement of restrictive
riders, a rate up, or a preexisting conditions limitation on a
qualified plan, the effect of which is to substantially reduce
coverage from that received by a person considered a standard

risk, by at least one asseciation-member health plan company

within six months of the date of the application, or other
eligibility requirements adopied by rule by the commissioner
which are not inconsistent with this chapter and which evidence
that a person is unable to obtain‘coverage éubstantially similar
to that which may be obtained by a person who is considered a
standard risk;

(d) if the applicant has been terminated from individual
health coverage which does not provide replacement coverage,
evidence that no replacement coverage that meets the
requirements of section 62D.121 was offered, and evidence of
termination of individual health coverage by an insurer,
nonprofit health service plan corporation, or health maintenance
organization, provided that the contract or policy has been
terminated for reasons other than (1) failure to pay the charge
for health care coverage; (2) failure to make co-payments

required by the health care plan; (3) enrollee moving out of the

Section 14 10
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area served; or (4) a méterially false statement or
misrepresentation by the enrollee in the application for the
terminated contract or policy; and

(e) a designation of the coverage desired.

An eligible person may not purchase more than oneipolicy
from the state plan. Upon ceasing to be avresident of Minnesota
a person is no longer eligible to purchase or renew coverage
under the state plan, except as required by state or federal law

with respect to renewal of Medicare supplement coverage.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 15. Minnesota Statutes 2004, seption 62E.14, |
subdivision 6, is amended to read:

Subd. 6. [TERMINATION OF INDIVIDUAL POLICY OR CONTRACT.] A
Minnesota resident who holds an individual health maintenance |
contract, individual nonprofit health service corporation
contract, or an individual insurance policy previously approved
by the commissioners of health or commerce, may enroll in the
comprehensive health insurance plan with a waiver of the
preexisting condition as described in subdivision 3, without
interruption in coverage, provided (1) no replacement coverage
that meets the requirements of section 62D.121 was offered by

the eontributing-member health plan company, and (2) the policy

or contract has been terminated for reasons other thén {a)
nonpayment of premium: (b) failure to make co-payments required
by the health care plan; (c) moving out of the area served; or
(d) a materially false statement or misrepresentation by the
enrollee in the application for the terminated policy or
contract; and, provided further, that the option to enroll in
the plan is exercised by submitting an application that is
received by the writing carrier no later than 90 days after
termination of the existing policy or contract. 

Coverage allowea under this section is effective when the
contract or policy is terminated and the enrollee has submitted
the proper application that is received within the time period
stated in this subdivision and paid the required premium or fee.

Expenses incurred from the preexisting conditions of

Section 15 11
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individuals enrolied in the state plan under this subdivision

must be paid by the econtributing-member health;plan company

canceling coverage as set forth in section 62E.1l1l, subdivision
10.

The application must include evidence of termination of the
existing policy or certificate as required in subdivision 1.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

Sec. 16. Minnesota Statutes 2004, section 290.01,
subdivision 19, is amended to read:

Subd. 19. [NET INCOME.] The term "net income" means the
federal taxable income, as defined in section 63 of the Internal
Revenue Code of 1986, as amended through the date named in this
subdivision, incorporating any elections made by the taxpayer in
accordance with the Internal Revenue Code in determining federal
taxable income for federal income tax purposes, and with ﬁhe
modifications provided in subdivisions 19a to 19f.
| In the case of a regulated_investment company or a fund
thereof, as defined in section 851(a) or 851(g) of the Ihternal
Revenue Code, federal taxable income means investment company

taxable income as defined in section 852(b)(2) of the Internal

-Revenue Code, except that:

(1) the exclusion of net capital gain provided in section
852(b)(2) (A) of the Internal Revenue Code does not apply;

(2) the deduction for dividends paid under section
852(b)(2)(D) of the Internal Revenue Code must be applied by
allowing a deduction for capital gain dividends and
exempt-interest dividends as defined in sections 852(b)(3)(C)
and 852(b)(5) of the Internal Revenue Code; énd |

(3) the deduction for dividends paid must also be applied
in the amount of any undistributed capital gains which the
regulated investment éompany elects to have treated as provided
in section 852(b)(3)(D) of the Internal Revenue Code.

The net income of a real estate investment trust as defined
and iimited by section 856(a), (b), and (c) of the Internal
Revenue Code means the real estate investment trust taxable

income as defined in section 857(b)(2) of the Internal Revenue

Section 16 12
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Code.
The net income of a designated settlement fund as defined
in section 468B(d) of the Internal Revenue Code means the gross

income as defined in section 468B(b) of the Internal Revenue

Code.

The provisions of sections 1113(a), 1117, 1206(a), 1313(a),
1402(a), 1403(a), 1443, 1450, 1501(a), 1605, 1611l(a), 1612,
1616, 1617, 1704(1), and 1704(m) of the Small Business Job
Protection Act, Public Law 104-188, the provisions of Public Law
104-117, the provisions of sections 313(a) and (b)(1), 602(a),
913(b), 941, 961, 971, 1001(a) and (b), 1002, 1003, 1012, 1013,
1014, 1061, 1062, 1081, 1084(b), 1086, 1087, 1llll(a), 1131(b)
and (c), 1211(b), 1213, 1530(c)(2), 1601(£f)(5) and (h), and
1604(d) (1) of the Taxpayer Relief Act of 1997, Public Law
105-34, the provisions of section 6010 of the Internal Revenue
Sérvice Restructuring and Reform Act of 1998, Public Law
105-206, the provisions of section 4003 of the Omnibus
Consolidated and Emergency Supplemental Appropriations‘Act,
1999, Public Law 105-277, and the provisions of section 318 of
the Consolidated Appropriation Act of 2001, Public Law 106-554,
shall become effective at the time they become effective for
federal purposes.

 The Internal Revenue Code of 1986, as émended through
December 31, 1996, shall be in effect for taxable years
beginning after December 31, 1996.

The provisions of sections 202(a) and (b), 221(a), 225,
312, 313, 913(a), 934, 962, 1004, 1005, 1052, 1063, 1084(&) and
(c), 1089, 1112, 1171, 1204, 1271(a) and (b), 1305(a), 1306,
1307, 1308, 1309, 1501(b), 1502(b), 1504(a), 1505, 1527, 1528,
1530, 1601(d), (e), (f), and (i) and 1602(a), (b), (c), and (e)
of the Taxpayer Relief Act of 1997, Public Law 105-34, the
provisions of sections 6004, 6005, 6012, 6013, 6015, 6016, 7002,
and 7003 of the Internal Revenue Service Restructuring and
Reform Act of 1998, Public Law 105-206, the provisions of
section 3001 of the Omnibus Consolidated and Emergency

Supplemental Appropriations Act, 1999, Public Law 105-277, the

Section 16 13
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provisions of section 3001 of the Miscellaneous Trade and
Technical Corrections Act of 1999, Public Law 106-36, and the
provisions of section 316 of the Consolidated Appropriation Act

of 2001, Public Law 106-554, shall become effective at the time

" they become effective for federal purposes.

The Internal Revenue Code of 1986, as amended through
DecemBer 31, 1997, shall be in effect for taxable years
beginning after December 31, 1997.

The provisions of sections 5002, 6009, 6011, and 7001 of
the Internal Revenue Service Restructuring and Reform Act of
1998, Public Law '105-206, the provisions of section 9010 of the
Transportation Equity Act for the 21st Century, Public Law
105-178, the pfovisions of sections 1004, 4002, and 5301 of the
Omnibus Consolidation and Emergency Supplemental Appropriations
Act, 1999, Public Law 105-277, the provision of section 303 of
the Ricky Ray Hemophilia Relief Fund Act of 1998, Public Law
105-369, the provisions of sections 532, 534, 536, 537, and 538
of the Ticket to Work and Work Incentives Improvement Act of
1999, Public Law 106-170, the provisions of the Installment Tax
Correction Act of 2000, Public Law 106-573, and the provisions
of section 309 of the Consolidated Appropriation Act of 2001,
Public Law 106-554, shall become effective at the time they
become effective for federal purposes.

The Internal Revenue Code of 1986, as amended through
December 31, 1998, shall be in effect for taxable years
beginning after December 31, 1998.

The provisions of the FSC Repeal and Extraterritorial
Income Exclusion Act of 2000, Public Law 106-519, and the
provision of section 412 of the Job Creation and Worker
Assistance Act of 2002, Public Law 107-147, shall become
effective at the tiwe it became effective for federal purposes.

The Internal Revenue Code of 1986, as amended through
December 31, 1999, shall be in effect for taxable years
beginning after December 31, 1999. The provisions of sections
306 and 401 of the Consolidated Appropriation Act of 2001,

Public Law 106-554, and the provision of section 632(b)(2)(A) of

Section 16 14



10

o>

W O N o u;

11
12
13
14

15

16

17
18
19
20
21
22

23

24
25
26
27
28
29
30
31

32

- 33

34
35
36

SF1164 FIRST ENGROSSMENT [REVISOR ] SK S1164-1

the Economic Growth and Tax Relief Reconciliation Act of 2001,
Public Law 107-16, and provisions of sections 101 and 402 of the
Job Creation and Worker Assistance Act of 2002, Public Law
107-147, shall become effective at the samé time if became
effective for federal purposes.

The Internal Revenue Code of 1986, as amended through
December 31, 2000, shall be in effect for taxable years
beginning after December 31, 2000. The provisions of sections
659a and 671 of the Economic Growth and Tax Relief
Reconciliation Act of 2001, Public Law 107-16, the provisions of
sections 104, 105, and 111 of the Victims of Terrorism Tax |
Relief Act of 2001, Public Law 107-134, and the provisions of
sections 201, 403, 413, and 606 of the Job Creation and Worker
Assistance Act of 2002, Public Law 107-147, shall become |
effective at the same time it became effective for federal
purposes.

The internal Revenue Code of 1986, as amended through March

15, 2002, shall be in effect for taxable years beginning after

December 31, 2001.

The provisions of sections 101 and 102 of the Victims of
Terrorism Tax Relief Act of 2001, Public Law 107-134, shall
become effective at the same time it becomes effective for
federal purposes.

The Internal Revenue Code of 1986, as amended through June
15, 2003, shall be in effect for taxable years beginning after
December 31, 2002. The provisions of section 201 of the Jobs
and Growth Tax Relief and Reconciliation Act of 2003, H.R. 2, if
it is enacted into law, are effective at the same time it became
effective for federal purposes. |

Section 1201 of the Medicare Prescription Drug,

Improvement, and Modernization Act of 2003, Public Law 108-173,

relating to health savings accounts, is effective at the same

time it became effective for'federal purposes.

Except as otherwise provided, references to the Internal
Revenue Code in subdivisions 19a to 19g mean the code in effect

for purposes of determining net income for the applicable year.

Section 16 15
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[EFFECTIVE DATE.] This section is effective the day

following final enactment.

Sec. 17. Minnesota Statutes 2004, section 290.01,
subdivision 31, is amended to‘read:

Subd. 31. [INTERNAL REVENUE CODE.] Unless specifically
defined otherwise, "Internal Revenué Code" means the Internal
Revenﬁe Code of 1986, as amended through June 15, 2003, and as

amended by section 1201 of the Medicare Prescription Drug,

Improvement, and Modernization Act of 2003, Public Law 108-173,

relating to health savings accounts.

[EFFECTIVE DATE.] This section is effective for taxable

years beginning after December 31, 2003.

Sec. 18. Minnesota Statutes 2004, section 297F.05,
subdivision 1, is amended to read:

Subdivision 1. [RATES; CIGARETTES.] A tax is imposed upon
the sale of cigarettes in this state, upon having cigarettes in
possession in this state with intent to sell, upon any person
engaged in business as a distributor, and upon the use or
storage by consumers, at the following rates:

(1) on cigarettes weighing not more than three pounds per
thousand, 24 73.5 mills on each such cigarette; and

(2) on cigarettes weighing more than three pounds per
thousand, 48 147 mills on each such cigarette.

[EFFECTIVE DATE.] This section is effective December 1,

2005.

Sec. 19. Midnesota Statutes 2004, section 297F.10,
subdivision 1, is amended to read:

Subdivision 1. [TAX AND USE TAX ON CIGARETTES.] Revenue
received from cigarette taxes, as well as related penalties,
interest, license fees, and miscellaneous sources of revenue
shall be deposited by.the commissioner in the state treasury and
credited as follows:

(1) the revenue produced by 325 3.95 mills of the tax on
cigarettes weighing not more than three pounds a thousand and
65 7.9 mills of the tax on cigarettes weighing more than three

pounds a thousand must be credited to the Academic Health Center

Section 19 16



O 00 N o

10
11

12

~a3

14
15
16
17
18
19
20
21
22

23

24
25
26
27
28
29
30
31
32

- 33

34
35
36

SF1164 FIRST ENGROSSMENT :[REVISOR ] SK S1164-1

special revenue fﬁnd hereby created and is annually appropriated
to the Board of Regents at the University of Minnesota for
Academic Health Center funding at the University of Minnesota;
and '

(2) the revenue produced by #+25 1.52 mills of the tax on
cigarettes weighing not more than three pounds a thousand and
2+5 3.04 mills of the tax on cigarettes weighing more than three
pounds a thousand must be credited to the medical education and
reséarch costs account hereby created in the special revenue
fund and is annually appropriated to the commissioner of health
for distribution under section 62J.692, subdivision 4; and |

(3)'the balance of the revenues derived from taxes,
penalties, and interest (under this chapter) and from license
fees and miscellaneous sources of revenue shall be credited to‘
the general fund.

[EFFECTIVE DATE.] This section is effective for revenues

received for taxes subject to the rate increase in Minnesota

Statutes, section 297F.05, subdivision 1, as amended by section

18, as determined by the commissioner. of revenue.

Sec. 20. Minnesota Statutes 2004, section 297I.15,
subdivision 4, is amended to read:

Subd. 4. [PREMIUMS PAID TO HEALTH CARRIERS B¥-STA¥E.] A
health carrier as defined in section 62A.011.is exempt from the
taxes imposed under this chapter on premiums paid to it by-the
stater-fPremiums—paid—by-the—state—under—mééicai—assistanée7
generai-assistance-medicat-carey—and-the-MinnesotaCare-program

are-not-exempt-under—-this-subdivision for a health plan, as

defined in section 62A.011, subdivision 3, but including

coverage described in clause (10) of that subdivision.

[EFFECTIVE DATE.] This section is effective for premiums

received after December 31, 2005.
‘Sec. 21. [FLOOR STOCKS TAX.]

Subdivision 1. [TAX IMPOSED. ] (a)‘A floor stocks tax is

imposed on every person engaged in business in this state as a

distributor, retailer, subjobber, vendor, manufacturer, or

manufacturer's representative of cigarettes, on the stamped

Section 21 ' 17
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cigarettes and unaffixed stamps in the person's possession or

under the person's control at 12:01 a.m. on December 1, 2005.

The tax is imposed at the following rates:

. (1) on cigarettes weighing not more than three pounds per

thousand, 49.5 mills on each cigarette; and

(2) on cigarettes weighing more than three pounds per

thousand, 99 mills on each cigarette.

(b) Each distributor, by December 8, 2005, shall file a

report with the commissioner of revenue, in the form the

commissioner prescribes, showing the stamped cigarettes and

unaffixed stamps on hand at 12:01 a.m. on December 1, 2005, and

the amount of tax due on the cigarettes and unaffixed stamps.

The tax imposed by this section is due and payable by January 3,

2006, and after that date bears interest as provided in

Minnesota Statutes, section 270.75. Each retailer, subjobber,

vendor, manufacturer, or manufacturer's representative shall

file a return with the commissioner, in the form the

commissioner prescribes, showing the cigarettes on hand at 12:01

a.m. on December 1, 2005, and pay the tax due on them by January

3, 2006. Tax not paid by the due date bears interest as

provided in Minnesota Statutes, section 270.75.

Subd. 2. [AUDIT AND ENFORCEMENT.] The tax imposed by this

section is subject to the audit, assessment, and collection

provisions applicable to the taxes imposed under Minnesota

Statutes, chapter 297F. The commissioner shall deposit the

revenues from this tax in the general fund.

[EFFECTIVE DATE.] This section is effective December 1,

2005.

Sec. 22. [APPROPRIATION. ]

$210,309,000 is appropriated from the general fund to the

commissioner of commerce to offset the deficit in the Minnesota

Comprehehsive Health Association program; $60,734,000 of this

appropriation is for fiscal year 2006 and $149,575,000 for

fiscal year 2007. Any amount not expended in fiscal year 2006

may be carried over to fiscal year 2007. Beginning for the

2008-2009 fiscal biennium, the commissioner of commerce shall

Section 22 : 18
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include estimates of the cost of the Minnesota Comprehensive

Health Association deficits in its submissions under’Minnesota

Statutes, section 16A.10, and the governor shall includev

recommendations on it in the governor's budget submission to the

legislature under Minnesota Statutes, section 16A.1l1l.

Sec. 23. [REPEALER, ]

Minnesota Statutes 2004, sections 62E.02, subdivision 23;

62E.11, subdivisions 5, 6, and 13; and 62E.13, subdivision 1,

are repealed.

[EFFECTIVE DATE.] This section is effective January 1, 2006.

19
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62E.02 DEFINITIONS.

Subd. 23. Contrlbutlng member. "Contributing member"
means those companies regulated under chapter 62A and offering,
selling, issuing, or renewing policies or contracts of accident
and health insurance; health maintenance organizations regulated
under chapter 62D; nonprofit health service plan corporations
regulated under chapter 62C; community integrated service
networks regulated under chapter 62N; fraternal benefit
societies regulated under chapter 64B; the Minnesota employees
insurance program established in section 43A.317, effective July
1, 1993; and joint self-insurance plans regulated under chapter
62H., For the purposes of determining liability of contributing
members pursuant to section 62E.l11 payments received from or on
behalf of Minnesota residents for coverage by a health
maintenance organization or community integrated service network
shall be considered to be accident and health insurance premiums.
62E.11 OPERATION OF COMPREHENSIVE PLAN.

Subd. 5. . Allocation of losses. Each contributing
member of the association shall share the losses due to claims
expenses of the comprehensive health insurance plan for plans
issued or approved for issuance by the association, and shall
share in the operating and administrative expenses incurred or
estimated to be incurred by the association incident to the
conduct of its affairs. Claims expenses of the state plan which
exceed the premium payments allocated to the payment of benefits
shall be the liability of the contributing members.
Contributing members shall share in the claims expense of the
state plan and operating and administrative expenses of the
association in an amount equal to the ratio of the contributing
member's total accident and health insurance premium, received
from or on behalf of Minnesota residents as divided by the total
accident and health insurance premium, received by all
contributing members from or on behalf of Minnesota residents,
as determined by the commissioner. Payments made by the state
to a contributing member for medical assistance, MinnesotaCare,
or general assistance medical care services according to
chapters 256, 256B, and 256D shall be excluded when determlnlng
a contributing member's total premium. -

Subd. 6. Member assessments. The association shall
make an annual determination of each contributing member's
liability, if any, and may make an annual fiscal year end
assessment if necessary. The association may also, subject to
the approval of the commissioner, provide for interim
assessments against the contributing members whose aggregate
assessments comprised a minimum of 90 percent of the most recent
prior annual assessment, in the event that the association deems
that methodology to be the most administratively efficient and
cost-effective means of assessment, and as may be necessary to
assure the financial capability of the association in meeting
the incurred or estimated claims expenses of the state plan and
operating and administrative expenses of the association until
the association's next annual fiscal year end assessment.
Payment of an assessment shall be due within 30 days of receipt
by a contributing member of a written notice of a fiscal year
end or interim assessment. Failure by a contributing member to
tender to the association the assessment within 30 days shall be
grounds for termination of the contributing member's
membership. A contributing member which ceases to do accident
and health insurance business within the state shall remain

62E.11 iR
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liable for assessments through the calendar year during which
accident and health insurance business ceased. The association
may decline to levy an assessment against a contributing member
if the assessment, as determined herein, would not exceed ten
dollars.

Subd. 13. State funding; effect on premium rates of
members. In approving the premium rates as required in .
sections 62A.65, subdivision 3; and 62L.08, subdivision 8, the
commissioners of health and commerce shall ensure that any
appropriation to reduce the annual assessment made on the
contributing members to cover the costs of the Minnesota
comprehensive health insurance plan as required under this .
section is reflected in the premium rates charged by each
contributing member.
62E.13 ADMINISTRATION OF PLAN.

Subdivision 1. Submission of plans of coverage. Any
member of the association may submit to the commissioner the
policies of accident and health insurance or the health
maintenance organization contracts which are being proposed to
serve in the comprehensive health insurance plan. The time and
manner of the submission shall be prescribed by rule of the
commissioner.

62E.13 2R




03/29/05 [COUNSEL ] CBS SCS1164A-3

Senator ..... moves to amend S.F. No. 1164 as follows:

Page 4, line 26, delete "a working knowledge of" and insert

"relevant experience and expertise in the health insurance

industry"

Page 4, line 27, delete "health insurance"”




03/29/05 ‘ [COUNSEL ] CBS SCS1164A-4

Senator ..... moves to amend S.F. -No. 1164 as follows:
Page 19, after line 10, insert:
"Sec. 24. [EXPIRATION. ]

Sections 2 to 15 and 23 expire at such time as the

commissioner of finance certifies to the legislature that the

revenue produced by the increase in the cigarette tax under.

section 18 is not sufficient to offset the deficit in the

Minnesota Comprehensive Health Association program."
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03/29/05 ' [COUNSEL ] CBS SCS1164A-5

Senator ..... moves to amend S.F. No. 1164 as follows:

Page 17, delete section 20, and insert:

"Sec. 20. Minnesota Statutes 2004, section 297I.15, is
amended by adding a subdivision to read:

Subd. 4a. [HEALTH PREMIUMS.] A health carrier, as defined

in section 62A.011, is exempt from the taxes imposed under this

chapter other than the tax imposed by section 297I.05,

subdivision 5, on premiums paid to it for a health plan, as

defined in section 62A.011, subdivision 3, but including

coverage described in clause (10) of that subdivision."

- Amend the title as follows:
Page 1, line 15, delete "subdivision 4" and insert "by

adding a subdivision"
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Chairman, Senators, Thank you for your time; I will be very brief. My name is Annette
Caruthers. I am President of the Association of MCHA Policyholders, and a policyholder
myself. I am grateful to Senator Kiscaden for trying to solve funding problems with
medical care. I love the idea of raising the tobacco tax, hopefully reducing teen smoking
and therefore, future medical costs. I do not love the idea of adding MCHA to the list of
state-funded programs.

Statistically, I am an example of the typical MCHA policyholder. In terms of age I am in
the largest segment of the 35,000 enrollees, with my income being slightly above
average. I and other policyholders do not want to be on a state welfare-type program,
begging the legislature for funds to meet our basic needs.

I know policyholders who have incomes just at the state’s average who pay one-third of
their incomes for medical expenses, yet continue to pursue self-sufficiency. Many of us
are self-employed; this is American enterprise and determination at its best! Ironically,
we have no choice for our healthcare, having been rejected by the insurance companies,
and we currently pay premiums at 112% of market rates, with a proposed rate of 120% of
market for the coming year. Our stake in this issue is huge.

Unlike members of other high-risk groups, MCHA policyholders tend to be responsible
citizens who have much in common with the business community and our lawmakers.
Are any of you over 507 If you are ever ill, if your blood pressure goes up a bit, if you
leave the legislature and become a consultant. .. you will also be in the MCHA pool.
What will you want the program to be, should you or anyone in your family need it?

MCHA was formed 29 years ago as a way to provide a safety net for those high-risk
people the insurance industry did not want to insure in the regular market. Although the
risk pool has been allowed to seek government subsides, MCHA has never been a
government program. It is intended to be a safety net program within the insurance
industry. ERISA laws allow many large employers to avoid contributing to the
assessments, which have hovered around 2% for quite some time. Washington, Oregon,
Colorado, Indiana, New Hampshire, and South Dakota base their assessments on the
number of covered lives, allowing these states to assess stop-loss insurers.

Similar action here in Minnesota would cut the assessment to 1% or less, and would be
much preferable to turning what is now a private, non-profit organization into a state-
funded program that has to ask every two years for an appropriation from the cash-
strapped Legislature. In a political climate that has been encouraging privatization, I see
nothing to be gained from this. I ask you to defeat this bill and look into what other states
are doing that is effective.

Also, just this morning the StarTribune printed an article highlighting provisions of
another bill sponsored by Senator Kiscaden and the Minnesota Medical Association
(SF1933) just introduced yesterday, that I would recommend you look into, as it shows
promise of addressing systemic problems in medical care.
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STATE AND LOCAL GOVERNMENT OPERATIONS
S.F. No. 1164 - MCHA Assessment; Premium Tax; HSAs; and Cigarette Taxes

Prepared testimony of John M. Schwarz, MCHA policyholder and member of AMP
(Association of MCHA Policyholders).

Chairwoman, Senators, Thank you for having me here today. My name is John Schwérz.
I have been in MCHA for 4 years, am a member of the Association of MCHA
Policyholders, and a health system researcher for about 10 years.

There are many reasons why changing the structure of MCHA as it is now to the structure
called for in SF1164 is inadvisable, but I will address the several most salient points.

The main objection to changing MCHA is that SF1164 would unnecessarily politicize
what has been, until now, largely a private market issue. This politicization would put
MCHA’s funding on an unstable, politically-motivated basis, subject to the vicissitudes
of political competition, not economic competition. To whatever extent 1164 tries to
make it otherwise, MCHA funding will be just another ball up in the air of the juggling
act of government funding and revenue. Using tobacco tax revenues as funding is in
principle a laudable, but unstable method. The tobacco tax is intended to raise revenue,
and to be a disincentive against smoking. If it works as a disincentive, then the tobacco
revenue will continually decline, as does tobacco use. And many people will want a slice
of that pie.

The reason we need MCHA is because of a market, not government, problem. Adam
Smith’s seminal work on markets as a social mechanism to organize a society was not to
be a system based on the law of the jungle, as many of those professing to be followers of
him assert. His vision was that markets could take care of all of society’s needs for the
production and distribution of goods and services, via the work of the “invisible hand.”
But knowing that markets are never wholly perfect, he and his economist heirs recognize
the problems that are called “market failures.” Market failures are things that prevent a
market from operating adequately. These are “problems” that need to be solved. The
market failure most commonly known is that of monopolies: You can’t have a true
market when one supplier has a monopoly, and so governments correct that market
“failure” with anti-trust regulation.

Smith also envisioned that there are reasonable substitutes for given goods or services to
satisfy peoples’ needs; that in that short run that there will be market winners and losers,
but that in the long run the “losers” will learn how to better shape their supply and
demand positions, or products and needs via substitutes, or through other changes and
become “winners.”



In health care demand there are no substitutes in most cases and little learning is possible.
You can’t learn how not to have cancer. How not to have diabetes. There are not
reasonable substitutes for brain surgery, etc.

The market failure that MCHA exists to correct is that of a non-existent health insurance
market for high-risk individuals. It’s not that Smith’s “hand” is “invisible,” but that it’s
been amputated. No matter how much [ am willing to pay for health insurance, no one
will sell it to me; my “demand” cannot be met because insurance companies will not
supply it. Since the problem in the market is the refusal of insurance companies to make
the supply demanded available—at all, the correction rests on their shoulders. They cause
the problem, so they contribute to fixing it via MCHA’s funding structure. That is only
fair, and is much more of a market- rather than government-based solution. 1164 turns
the entire issue into a government matter. That’s bigger government that does not hold
health insurers responsible for the problem they’ve created. Alternative ways to correct
the failure includes mandating that insurers accept all applicants, controlling the costs and
distributing them more widely via government-regulated rates, or financing via
community-rating. I think the MCHA solution is much more palatable to them than those
alternatives.

Right now MCHA is a mechanism to correct for the market failure produced because of
insurers’ refusal to sell insurance to high-risk individuals—at any price at all; none. We
can’t buy health insurance, but the MCHA fix keeps the matter and the fix in the health
market, with merely skeletal government involvement. Moving to a publicly-funded and
run system unnecessarily makes MCHA just another variable in the State government
system, subject to ideological, partisan, and funding battles. By making MCHA a public-
program, we will see that what has been happening to MinnesotaCare recently will
happen to MCHA a few years down the road. Going down that road is in no one’s best
interest.



The Standard Competitiv'e Market Model:
Supply and Demand Curves

Quantity
Demand Supply
0 $ Price
Demand:

The Lower the Price, the Higher the Quantity Demanded by Consumers
The Higher the Price, the Lower the Quantity Demanded by Consumers

Supply:
The Higher the Price, the Higher the Quantity Supplied by Producers
The Lower the Price, the Lower the Quantity Supplied by Producers

Chart 1 of 2. Author: John M. Schwarz, AMP.



The High-Risk Health Insurance Market Model:

Consistent Demand, No Supply
Quantity

MCHA Enrollees Health Care Demand: Constant

Supply From Health Insurers: Zero
0 $ Price

Hi-Risk Consumer Demand: Unchanging and Unmet:
Minimal price-elasticity

Health Insurer’s Supply: None at all, regardless of price: No
price elasticity.

Market correction for this non-functioning market:

MCHA

Chart 2 of 2. Author: John M. Schwarz, AMP
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[SENATEE ] mv SS1164R-2

Senator Higgins from the Committee on State and Local
Government Operations, to which was re-referred

S.F. No. 1164: A bill for an act relating to health;

" changing the governance structure of the Minnesota Comprehensive

Health Association; increasing the cigarette tax; conforming to
federal law on health savings accounts; providing a health

.insurance exemption from the insurance premiums tax; repealing

the assessment for the Minnesota Comprehensive Health
Association; appropriating money; amending Minnesota Statutes
2004, sections 62A.02, by adding a subdivision; 62E.02,
subdivision 23; 62E.091; 62E.10, subdivisions 1, 2, 3, 6, 7;
62E.11, subdivisions 9, 10; 62E.13, subdivisions 2,.3a, by
adding a subdivision; 62E.14, subdivisions 1, 6; 290.01,
subdivisions 19, 31; 297F.05, subdivision 1; 297F.10,
subdivision 1; 297I.15, subdivision 4; repealing Minnesota
Statutes 2004, sections 62E.02, subdivision 23; 62E.11,
subdivisions 5, 6, 13; 62E.13, subdivision 1.

Reports the same back with the recommendation that the bill
be amended as follows: ‘

Page 4, line 26, delete "a working knowledge of" and insert

"relevant experience and expertise in the health insurance

industry"

Page 4, line 27, delete "health insurance"

Page 17, delete section 20 and insert:
"Sec. 20. Minnesota Statutes 2004, section 297I.15, is
amended by adding a subdivision to read:

Subd. 4a. [HEALTH PREMIUMS.] A health carrier, as defined

in section 62A.011, is exempt from the taxes imposed under this

chapter other than the tax imposed by section 2971.05,

subdivision 5, on premiums paid to it for a health plan, as

defined in section 62A.011, subdivision 3, but including

coverage described in clause (10) of that subdivision."

Page 19, after line 10, insert:
"Sec. 24. [EXPIRATION. ]

Sections 2 to 15 and 23 expire at such time as the -

commissioner of finance certifies to the legislature that the

revenue produced by the increase in the cigarette tax under

section 18 is not sufficient to offset the deficit in the

Minnesota Comprehensive Health Association program."

Amend the title as follows:

Pagé 1, line 15, delete "subdivision 4" and insert "by

~adding a subdivision"

And.when so amended the bill do pass and be re-referred to
the Committee on Taxes. Amendment; adopted. Report adopted.

MArch 30, 2005 . ..eeeeeeennnnnnnens
(Date of Committee recommendation)




