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Senators Berglin, Higgins and Rosen introduced--
S.F. No. 2003: Referred to the Committee on Finance.

A bill for an act

relating to human services; providing a rate increase
for nursing facilities, intermediate care facilities,
and community services; establishing a nursing
facility bed closure incentive; limiting expansion of
certain waiver programs; appropriating money; amending
Minnesota Statutes 2004, sections 256B.431, by adding
subdivisions; 256B.434, subdivision 4; 256B.48,
subdivision 1; 256B.5012, by adding a subdivision.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MiNNESOTA:
Section 1. Minnesota Statutes 2004, section 256B.431, is
amendedlby adding a subdivision to read:
Subd. 41. [NURSING.FACILITY RATE’INCREASE FOR JULY 1,

2005.] (a) For the rate year beginning July 1, 2005, the

commissioner shall make available to each nursing facility

reimbursed under this section or section 256B.434 an adjustment

equal to two percent of the total operating payment rate.

(b) Money resulting from the rate adjustment under

paragraph (a) must be used to increase wages and benefits and

‘pay associated costs for employees, except management fees, the

administrator, and central office staff. Money received by a

facility as a result of the rate adjustment provided in

L

paragraph (a) must be used only for wage, benefit, and staff

increases implemented on or after July 1, 2005, and must not be

used for increases implemented prior to that date.

(c) Nursing facilities may apply for the rate adjustment

under paragraph (a). The application must be made to the

Section 1 1
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commissioner and contain a plan by which the nursing facility

will distribute the funds according to paragraph (b). For

nursing facilities in which the employees are represented by an

exclusive bargaining representative, an agreement negotiated and

agreed to by the employer and the exclusive bargaining

representative constitutes the plan. A negotiated agreement may

constitute the plan only if the agreement is finalized after the

date of enactment of all increases for the rate year and signed

by both parties prior to submission to the commissioner. The

commissioner shall review the plan to ensure that the rate

adjustments are used as provided in paragraph (b). To be

eligible, a facility must submit its distribution plan by

December 31, 2005. If a facility's distribution plan is

effective after the first day of the rate year, the rate

adjustments are effective the same date as the facility's plan.

(d) A copy of the approved distribution plan must be made

available to all employees by giving each employee a copy or by

posting a copy in an area of the nursing facility to which all

employees have access. If an employee does not receive the wage

and benefit adjustment described in the facility's approved plan

and is unable to resolve the problem with the facility's

management or through the employee's union representative, the

employee may contact the commissioner at an address or telephone

number provided by the commissioner and included in the approved
plan.

Sec. 2. Minnésota Statutes 2004, section 256B.431, is
amended by adding a subdivision to read: |

Subd. 42.’ [NURSING FACILITY BED CLOSURE INCENTIVE
ADJUSTMENTS EFFECTIVE JANUARY 1, 2006, AND JANUARY 1, 2007.] (a)

For the purposes of rate adjustments under this subdivision, the

commissioner shall divide nursing facilities reimbursed under

this section or section 256B.434 into quartiles according to the

number of licensed nursing homes per 1,000 persons aged 65 or

older in the county in which the facility is located, based on

the most recently available census population data and Minnesota

Department of Health data on numbers of licensed beds as of

Section 2 2
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September 30, 2005, and September 30, 2006, respectively. The

first quartile shall be the quartile with the lowest number of

beds per 1,000, and the fourth quartile shall be the quartile

with the highest number of beds per 1,000.

(b) For the rate period beginning January 1, 2006, the

commissioner shall adjust the rates provided to each nursing

facility reimbursed under this section or section 256B.434, as

follows:

(1) for facilities in the first quartile, rates shall not

be adjusted under this subdivision;

(2) for facilities in the second quartile, total payment

rates ‘in effect on December 31, 2005, shall be reduced by two

percent. After this adjustment, total payment rates for

residents in single-bed rooms shall be increased by five

percent;
(3) for facilities in the third quartile, total payment

rates in effect on December 31, 2005, shall be reduced by three

percent. After this adjuStment, total payment rates for

residents in single-bed rooms shall be increased by 7.5 percent;

and

(4) for facilities in the fourth quartile, total payment

rates in effect on December 31, 2005, shall be reducedkby four

percent. After this édjustment, total payment rates for

residents in single-bed rooms shall be increased by ten percent.

(c) For the rate peridd beginning January 1, 2007, the

commissioner shall redetermine the quartiles and shall adjust

the ratesvprOVided to each nursing facility reimbursed under

this section or section 256B.434 as follows:

(1) for facilities in the first quartile, rates shall not

be adjusted under this subdivision;

(2) for facilities in the-second quartile, total payment

rates in effect on December 31, 2006, shall be reduced by two

percent. After this adjustment, total payment rates for

residents in single-bed rooms shall be increased by five

- percent;

(3) for facilities in the third quartile, total payment

Section 2 3




o

O 0 ~N o O

10
11
12
13
14
15
16
17
18
19
20

21

22

23
24
25
26
27
28
29
30
31
32
33
34
35
36

03/28/05 [REVISOR ] SGS/DI 05-3755

rates in effect on December 31, 2006, shall be reduced by three

percent. After this adjustment, total payment rates for

residents in single-bed rooms shall be increased by 7.5 percent;

and

(4) for facilities in the fourth quartile, total payment

rates in effect on December 31, 2006, shall be reduced by four

percent. After this adjustment, total payment rates for

residents in single-bed rooms shall be increased by ten percent.

(d) The adjustments under paragraphs (b) and (c¢) shall

apply to all components of the total rate.

(e) For rates effective January 1, 2006, and later,

notwithstanding MinnesotaARules, part 9549.0060, subpart 11,

‘items B and C, capacity days used to determine property-related

payment rates under this section and Minnesota Rules, parts

9549.0010 to 9549.0080, shall be the number of licensed beds at

the end of the reporting year multiplied by the number of days

in the reporting year. The computation of the property-related

rate adjustment in subdivision 30, shall be computed in this

manner beginning with bed count changes that are effective after

January 1, 2006. The occupancy factor and short length of stay

calculations in subdivision 3f, paragraph (c¢), are not

superseded by this change.

Nursing facilities with rates established under section

256B.434, on or before January 1, 2006, that assigned greater

costs to single-bed rooms in their base year or in a subsequent

change under subdivision 30, shall have the rate effect of the

assignment reversed before application of the rate adjustment in

paragraphs (b) and (c). The reversal must be done by

recomputing the capacity days divisor without including the

factor in Minnesota Rules, part 9549.0060, subpart 11, item B,

in the last property-related‘payment rate computation under this

section, and Minnesota Rules, parts 9549.0010 to 9549.0080, a

moratorium exception project under section 144A.073, or

adjustment under subdivision 30.

(f) Newly constructed or newly established facilities with

interim and settle-up rates shall have their total payment rates

Section 2 ] 4
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adjusted according to paragraphs (b) and (c), after the

application of Minnesota Rules, parts 9549.0010 to 9549.0080.

These facilities shall remain eligible to have actual resident

days used as a divisor for their property—:elated rate as

allowed in Minnesota Rules, part 9549.0060, subpart 14.

(g) Notwithstanding Minnesota Rules, part 9549.0070,

subpart 3, the rate for a medical assistance recipient in a

single-bed room shall be according to paragraphs (b) and (c).

This higher rate shall be paid regardless of whether the

resident has a physician's order for a single-bed room.

(h) The commissioner may, upon written application in

response to a request for applications, delay or exempt nursing

facilities from the rate adjustments in paragraphs (b) and (c).

The commissioner may approve delays of up to six months for

nursing facilities with a total of up to 4,000 beds. 1In

addition, the commissioner may approve exemptions for nursing

facilities with a total of up to 4,000 beds. In determining

whether or not to approve a delay or exemption, the commissioner

shall consider whether:

(1) the nursing facility is no closer than 25 miles from

another nursing facility;

(2) the nursing facility serves a population that is at

least 40 percent individuals with a mental health diagnosis;

(3) the nursing facility has fewer than 30 rooms available

for resident occupancy;

(4) the nursing facility is located in a town in which more

than 50 percent of the population is age 65 or'older; or

(5) the nursing facility has a low resident turnover rate.

(i) The commissioner may, upon written application in

response to a request for applications, restore a portion of the

rate reduction in paragraph (c) either permanently or on a

time-limited basis at the sole discretion of the commissioner,

if all nursing facilities in the state together choose to remove

more beds from service than anticipated. The commissioner may

exercise this authority upon a determination that more than

4,000 beds have been removed from service after January 1, 2006,

Section 2 5
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and before December 31, 2006, or that more than 6,000 beds have

been removed from service after January 1, 2006, and before

December 31, 2007. This authority applies only for nursing

facilities that notify the commissioner in the facility's

application of the'facility‘s intent to close or remove beds

from service if a restoration of a portion of the rate reduction

is not provided. In determining whether or not to approve an

application, the commissioner shall consider the criteria in

paragraph (h). The cost of rate restorations approved under

-this paragraph must not exceed the estimated savings resulting

from the closure of more than 3,500 beds between January 1,

2006, and December 31, 2006.

(j) A nursing facility is prohibited from discharging

residents for purposes of establishing single-bed rooms. A

nursing facility must retain a statement from any resident

discharged to another nursing facility between July 1, 2005, and

December 31, 2007, signed by the resident or the resident's

designated responsible party, certifying the resident requests

to move and is under no coercion to be discharged. This signed

statement must be witnessed and signed by the local ombudsman.

The commissioner shall assess a monetary penalty of $5,000 per

occurrence against any nursing facility determined to have

discharged a resident for purposes of establishing single-bed

roomnms.

(k)'Nursing facilities shall report information on their

bed composition sufficient to determine that billing for

single-bed rooms is correct and in a format and according to a

schedule determined by the commissioner. A single-bed room is a

bedroom that has one bed and has a door with unshared direct

access to the corridor.

(1) If after the date‘of“enactment of this section and

before December 31, 2007, moré‘thén 4,000 nursing home beds are

removed from service, a portion of the appropriation for nursing

homes shall be transferred to the alternative care program. The

amount of this transfer shall equal the number of beds removed

from service less 4,000, multiplied by the average monthly

Section 2 6
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per—-person cost for alternative care, multiplied by 12, and

further multiplied by .3.

(m) This subdivision does not apply to a residence that on

August 1, 1984, was licensed by the commissioner of health only

as a boarding care home, certified by the commissioner of health

as an intermediate care facility, and licensed by the

commissioner of human services under Minnesota Rules, parts

9520.0500 to 9520.0690.

Sec. 3. Minnesota Statutes 2004, - section 256B.434,
subdivision 4, is amended to read:

Subd. 4. [ALTERNATE RATES FOR NURSING FACILITIES.] (a) For
nursing facilities which have their payment rates determined
under this section rather than section 256B.431, the
commissioner shall establish a rate under this subdivision. The
nursing facility must enter into a written contract with the
commissioner.

(b) A nursing facility's case mix payment rate for the
first rate year of a facility's contract under this section is
the payment rate the facility would have received under section
256B.431.

(c) A nursing facility's case mix payment rates for the
second and subsequent years of a facility's contract under this
section are the previous rate year's contract payment rates plus
an inflation adjustment and, for facilities reimbursed under
this section or section 256B.431, an adjustment to include the
cost of any increaée in Health Department licensing fees for the
facility taking effect on or after July 1, 2001. The index for
the inflation adjustment must be based on the change in the
Consumer Price Indek—AlI Items (United_States City average)
(CPI-U) forecastedvbylthe'commissioner of finance's national
economic consultant, as forecasted in the fourth quarter of the
calendar year preceding the rate'yéar. The inflation adjustment
must be based on the 12-month period.from the midpoint of the
previous rate year to the midpoint of the rate year for which
the rate is being determined. For the rate years beginning on

July 1, 1999, July 1, 2000, July 1, 2001, July 1, 2002, July 1,

Section 3 7
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2003} and July 1, 2004, and July 1, 2005, this paragraph shall

apply only to the property-related payment rate, except that
adjustments to include fhe cost of any increase in Health
Department licensing fees taking effect on or after July 1,
2001, shall be provided. 1In determining the amount of the
property-related payment rate adjustment under this paragraph,
the commissioner shall determine the proportion of the
facility's rates that are property;related based on the
facility's most recent cost report.

(d) The commissioner shall develop additional
incentive-based payments of up to five percent above the
standard contract rate for achieving outcomes specified in each
contract. The specified facility-specific outcomes must be
measurable and approved by the commissioner. The commissioner
may establish, for each contract, various levels of achievement
within an outcome. After the outcomes have been specified the
commissioner shall assign various levels of payment associated
with achieving the outcome. Any incentive-based payhent cancels
if there is a termination of the contract. 1In establishing the
specified outcomes and related criteria the commissioner shall
consider the following state policy objectives:

(1) improved cost effectiveness and quality of life as
measured.by improved clinical outcomes;

(2) successful diversion or discharge to community
alternatives;

{3) decreased acute care cbsts;

(4) improved consumer satisfaction;

(5) the achievement of quality; or

(6) any édditional outcomes proposed by a nursing facility
that the comﬁissioner finds desirable.

Sec. 4. Minnesota Statutes 2004, section 256B.48,
subdivision 1, is amended to read:

Subdivision 1. [PROHIBITED PRACTICES.] A nursing facility
is not eligible to receive medical assistance payments unless it
refrains from all of the following:

(a) Charging private paying residents rates for similar

Section 4 8
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services which exceed those which are approved by the state
agency for medical assistance recipients as determined by the
prospective desk audit rate, except unrder-the-feoiiewing
circumstanceSf-—the—hursing—faciiity-may—fi}-charge—private
paying-residents-a-higher-rate-for-a-private-roomry—-and-{t2y
eharge for special services which are not included in the daily
rate if medical assistance residents are charged separately at
the same rate for the same services in addition to the daily
rate paid by the commissioner. Services covered by the payment
rate must be the same regardless of payment source. Special
services, if offered, must be available to all residents in all
areas of the nursing facility and charged separately at the same
réte. Residents are free to select or decline special

services. Special services must not includé services which must
be provided by the nursing facility‘in order to comply with
licensure or certification standards ahd that if not provided
would result in a deficiency or violation by the nursing
facility. Services beyond those required to comply with
licensure or certification standards must not be chargea
separately as a special service if they were included in the
payment rate for the previous reporting year. A nursing
facility that charges a private péying resident a rate in
violation of this clause is subject to an action by the state of
Minnesota or any of its subdivisions or agencies for civil
damages. A private paying resident or the resident's legal
representative has a cause of action for civil damages against a
nursing facility that charges the resident rates iﬁ violation of
this clause. The damages awardéd shall include three times the
payments that result from the violation, together with costs and
disbursements, including reasonable attorneys' fees or their
equiva1En£. A private paying resident or the resident's legal
representative, the state, subdivision or agency, or a nursing
facility may regquest a’hearing to determine the allowed rate or
rates at issue in the cause of action. Within 15 calendar days
after receiving a request for such a hearing, the commissioner

shall request assignment of an administrative law judge under

Section 4 9
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sections 14.48 to 14.56 to conduct the hearing as soon as
possible or according to agreement by the parties. The
administrative law judge shall issue a report within 15 calendar
days follo&ing the close of the hearing. The prohibition set
forth in this clause shall nbt apply to facilitigs licensed as
boarding care facilities which are not certified as skilled or
intermediate care facilities level I or II for reimbursement
through medical assistance.

(b)(1) Charging, soliciting, accepting, or receiving from
an applicant for admission to the facility, or from anyohe
acting in behalf of the applicant, as a condition of admission,
expediting the admission, or as a requirement for the
individual's continued stay, any fee, deposit, gift, money,
donation;_or other consideration not otherwise required as
payment under the state plan;

(2) requiring an individual, or anyone acting in behalf of
the individual, to loan any money to the nursing facility;

(3) requiring an individual, or anyone acting in behalf of
the individual, to promise to leave all or part of the
individual's estate to the facility; or

(4) requiring a third-party guarantee of payment to the

‘facility as a condition of admission, expedited admission, or

continued stay in the facility.

Nothing in this paragraph would prohibit discharge for
nonpayment of serviées in accordance with state and federal
regulations.

r(c) Requiring any resident of the nursing facility to
utilize a vendor of health care services‘chosen by the nursing
facility. A nursing facility may require a resident to use
pharmacies that utilize unit dose packing systems approved by

the Minnesota Board of Pharmacyy and may require a resident to

use pharmacies that are able to meet the federal regulations for.

safe and timely administration of medications such as systems

-hour basis. Notwithstanding

with specific number of doses, prompt delivery of medications,
or access to medications on a 2

- the provisions of this paragrapﬁ, nursing facilities shall not

Section 4 . 1¢
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restrict a resident's'éhoice of pharmacy Because the pharmacy
utilizes a specific system of unit dose drug packing.

(d) Providing differential treatment on the basis of status
with regard to public assistance.

(e) Discriminating in admissions, sérvices offered, or room
assignment on the basis of status with regard to public
assistance or refusal to purchaée special services. Admissions
discrimination shall inciude, but is not limited to:

(1) basing admissions decisions upon assurance by the
applicant to the nursing facility, or the applicant's guardian
or conservator, that the applicant is neither eligible for nor
will seek public assistance for payment of nursing facility care
costs; and

(2) engaging in preferential selection from waiting lists
based on an applicant's ability to pay privately or an
applicant's refusal to pay for a special service.

The collection and ﬁse by a nursing facility of financial
information of any applicant pursuant to a preadmission
screening program established by law shall not raise an
inference that the nursing facility is utilizing that
information for any purpose prohibited by this paragraph.

(£) Requiring any vendor of medical care as defined by
section 256B.02, subdivision 7, who is reimbursed by medical
assistance under a separate fee schedule, to pay any amount
baéed on utilization or service levels or any portion of the
vendor's fee to the nursing facility except as payment for
renting or leasing space or equipment or purchasing support
services from the nursing facility as limited byrsectioh
25€B.433. All agreements must be disclosed to the commissioner
upon request of the commissioner. Nursing facilities and
vendors of ancillary services that are found to be in violation
of this provision shall each be subject to an action by the
state of Minnesota or any of its subdivisions or agencies for
treble civil damages on the portion of the fee in excess of that
allowed by this provision and section 256B.433. Damages awarded

must include three times the excess payments together with costs

Section 4 . 11
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1 and disbursements including reasonable attorney's fees or their
2 equivalent.
3 (g) Refusing, for more than 24 hours, to accept a resident
4 returning to the same bed or a bed certified for the same level
of care, in accordanée with a physician's order authorizing
transfer, after receiving inpatient hospital services.

For a period not to exceed 180 days, the commissioner may

continue to make medical assistance payments to a nursing

w 0 N o W

facility or boarding care home which is in violation of this

10 section if extreme hardship to the residents would result. 1In
11 these cases the commissioner shall issue an order requiring the
12 nursing facility to correct the violation. The nursing facility
13 shall have 20 days from its receipt of the order to correct the
14 violation. If the violation is not corrected within the 20-day
15 period the commissioner may reduce the payment rate to the

16 nursing facility by up to 20 percent. The amount of the payment -
17 rate reduction shall be related to the severity of the violatioﬁ
18 and shall remain in effect until the violation is corrected.

19 The nursing facility or boarding care home may appeal the

20 commissioner's action pursuant to the provisions of chapter 14
21 pertaining to contested cases. An appeal shall be considered

22 timely if written notice of appeal is received by the

23 commissioner within 20 days of notice of the commissioner's

24 proposed action.

25 In the event that the commissioner determines that a

26 nursing facility is not eligible for reimbursement for a.

27 resident who is eligible for medical assistance, the

28 commiséionerrmay authorize the nursing facility to receive

29 reimbursement on a temporary basis until the resident can be

30 relocated to a participating nursing facility.

31 Certified beds in facilities which do not allow medical

32 assistance intake on July 1, 1984, or after shall be deemed to
33 be decertified for purposes of section 144A.071 only.

34 | Sec. 5. Minnesota Statutes 2004, section 256B.5012, is

35 amended by adding a subdivision to read:

36  Subd. 6. [ICF/MR RATE INCREASE BEGINNING JULY 1, 2005.] (a)

Section 5 12



0 ~N o WU

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

03/28/05 [REVISOR ] SGS/DI 05-3755

For the rate period beginning July 1, 2005, the commissioner

shall make available to each facility reimbursed under this

section an adjustment to the total operating payment rate of two

percent.

(b) Money resulting from the rate adjustment under

paragraph (a) must be used to increase wages and benefits and

pay associated costs for employees, except for administrative

and central office employees. Money received by a facility as a

result of the rate adjustment provided in paragraph (a) must be

used only for wage, benefit, and staff increases implemented on

or after July 1, 2005, and must not be used for increases

implemented prior to that date.

(c) For each facility, the commissioner shall make

available an adjustment using the percentage specified in

paragraph (a) multiplied by the total payment rate, excluding

the property-related payment rate, in effect on the preceding

June 30. The total payment rate shall include the adjustment

provided in section 256B.501, subdivision 12.

(d) A facility whose payment rates are governed by closure

agreements, receivership agreements, or Minnesota Rules, part

9553.0075, is not eligible for an adjustment otherwise granted

under this subdivision.

(e) A facility may apply for the payment rate adjustment

provided under paragraph (a). The application must be made to

the commissioner and contain a plan by which the facility will

distribute the funds~a¢cording to paragraph (b). For facilities

in which the employees are represented by an exclusive

bargaining representative, an agreement negotiated and agreed to

by the emploYer and the exclusive bargaining representative

constitutes the plan. A negotiated agreement may constitute the

plan only if the agreement is finalized after the date of

enactment of all rate increases for the rate year. The

commissioner shall review the plan to ensure that the payment

rate adjustment per diem is used as provided in this

subdivision. To be eligible, a facility must submit its plan by

December 31, 2005. If a facility's plan is effective for its

Section 5 13
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employees after the first day of the applicable rate period that

the funds are available, the payment rate adjustment per diem is

effective the same date as its plan.

(£) A copy of the approved distribution plan must be made

available to all employees by giving each employee a copy or by

posting it in an area of the facility to which all employees

have access. If an employee does not receive the wage and

benefit adjustment described in the facility's approved plan and

is unable to resolve the problem with the facility's management

or through the employee's union representative, the employee may

contact the commissioner at an address or telephone number

provided by the commissioner and included in the approved plan.

Sec. 6. [COMMUNITY SERVICES PROVIDER RATE INCREASES. ]

(a) The commissioner of human services shall increase

reimbursement rates by two percent for the rate year beginning

/July 1, 2005, effective for services rendered on or after that

date.

(b) The two percent annual rate increase described in this

section must be provided to:

(1) home and community-based waivered services for persons

with mental retardation or related conditions under Minnesota

Statutes, section 256B.501;

(2) home and community-based waivered services for the

elderly under Minnesota Statutes, section 256B.0915;

(3) waivered services under community alternatives for

disabled individuals under Minnesota Statutes, section 256B.49;

(4) community alternative care waivered services under

‘Minnesota Statutes, section 256B.49;

(5) traumatic brain injury waivered services under

Minnesota Statutes, séction 256B.49;

(6) nursing services and home health services under

Minnesota Statutes, section 256B.0625, subdivision 6a;

(7) personal care services and nursing supervision of-

personal care services under Minnesota Statutes, section

256B.0625, subdivision 19a;

(8) private duty nursing services under Minnesota Statutes,

Section 6 14
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section 256B.0625, subdivision 7;

(9) day training and habilitation services for adults with

mental retardation or related conditions under Minnesota

Statutes, sections 252.40 to 252.46;

(10) alternative care services under Minnesota Statutes,

section 256B.0913:

(11) adult residential program grants under Minnesota

Rules, parts 9535.2000 to 9535.3000;

(12) adult and family community support grants under

Minnesota Rules, parts 9535.1700 to 9535.1760;

(13) the group residential housing supplementary service

rate under Minnesota Statutes, section 256I.05, subdivision la;

(14) adult mental health integrated fund grants under

Minnesota Statutes, section 245.4661;

(15) semi-independent living services under Minnesota

Statutes, section 252.275, including SILS funding under county

social services grants formerly funded under Minnesota Statutes,

chapter 256I;

(16) community support services for deaf and

hard-of-hearing adults with mental illness who use or wish to

use sign language as their primary means of communication; and

(17) living skills training programs for persons with

intractable epilepsy who need assistance in the transition to

independent living.

{(c) Providers that receive a rate increase under this

section shall use the additional revenue to increase wages and

benefits and pay associated costs for employees, except for

management fees, the administrator, and central office staffs.

(d) For public employees, the increase for wages and

benefits for certain staff is available and pay rates shall be

increased only to the extent that they comply with laws

governing public employees collective bargaining. Money

received by a provider for pay increases under this section may

be used only for increases implemented on or after the first day

of the state fiscal year in which the increase is available and

must not be used for increases implemented prior to that date.

Section 6 , 15
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(e) A copy of the provider's plan for complying with

paragraph (c) must be made available to all employees by giving

each employee a copy or by posting a copy in an area of the

provider's operation to which all employees have access. If an

employee does not receive the adjustment, if any, described in

the plan and is unable to resolve the problem with the provider,

the employee may contact the employee's union representative.

If the employee is not covered by a collective bargaining

agreement, the employee may contact the commissioner at a

telephone number provided by the commissioner and included in

the provider's plan.

Sec. 7. [LIMITING WAIVER GROWTH. ]

(a) For each year of the biennium ending June 30, 2007, the

commissioner of human services shall make available additional

allocations for community alternatives fof disabled individuals

waivered services covered under Minnesota Statutes, section

256B.49, at a rate of $105 per month or $1,260 per year, plus

any additional legislatively authorized growth. Priorities for

the allocation of funds shall be for individuals anticipated to

be discharged from institutional settings or who are at imminent

risk of a placement in an institutional setting.

(b) For each year of the biennium ending June 30, 2007, the

commissioner shall make available additional allocations for

traumatic brain injury waivered services covered under Minnesota

Statutes, section'256B.49, at a rate of 165 per year.

Priorities for the allocation of funds shall be for individuals

anticipated to be discharged from institutional settings or who

are at imminent risk of a placement in an institutional setting.

(c) For each year of the biennium ending June 30,72007, the

commissioner shall limit the new diversion caseload growth in

the mental retardation and related conditions waiver to 55

additional allocations. Notwithstanding Minnesota Statutes,

section 256B.0916, subdivision 5, paragraph (b), the available

diversion allocations shall be awarded to support individuals

whose health and safety needs result in an imminent risk of an

institutional placement at any time during the fiscal year.

Section 7 16
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Sec. 8. [REPORT TO THE LEGISLATURE. ]

The commissioner of human services shall report to the

legislature by January 15, 2007, and January 15, 2008, on the

number of beds removed from service after the enactment of

section 1, any evidence of problems accessing long-term care

services, and recommendations for modification of that

subdivision.

Sec. 9. [APPROPRIATION. ]

$....... is appropriated for the biennium ending June 30,

2007, from the general fund to the commissioner of human

services for the purposes of sections 1 to 7.

17
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(The A-4 Delete-Everything Amendment)

Author: Senator Linda Berglin
Prepared by: David Giel, Senate Research (296-7178) é‘%\
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S.F. No. 2003 provides two percent rate increases in fiscal year 2006 for nursing facilities,
intermediate care facilities for persons with mental retardation (ICFs/MR), and a variety of
community-based service providers, and directs that the money be allocated for employee
compensation. It also establishes an incentive program to encourage nursing facility bed closures
and limits expansion of certain waiver programs.

Section 1 (256B.431, subdivision 41) provides a two percent nursing facility rate increase the first
year of the biennium. All of the new money must be used for employee wage and benefit
improvements implemented on or after July 1, 2005, under procedures that have been applied to
previous rate increases. Hospital-attached facilities that incurred new costs for employee salaries
and benefits after July 1, 2003, are allowed to count those costs.

Section 2 (256B.431, subdivision 42) establishes a nursing facility bed closure incentive. Facility
operating payment rates are increased by an unspecified percentage for each bed closure that results
in the creation of a single-bed room. Facilities are prohibited from discharging residents in order to
create a single-bed room. If more than 4,000 beds are removed from service before December 31,
2007, a portion of the nursing home appropriation is transferred to the Alternative Care Program.
Savings that result from unanticipated bed closures that do not result in the creation of a single-bed -
room are appropriated to the Department of Human Services for moratorium exceptions.

Section 3 (256B.434, subdivision 4) cancels the Jiﬂy 1, 2005, automatic inflation adjustment for
nursing facilities in the alternative payment system.




Section 4 (256B.5012, subdivision 6) provides a two percent ICF/MR COLA the first year of the
biennium. All of the new money must be used for employee wage and benefit improvements under
procedures that have been applied to previous rate increases.

Section 5 provides a two percent COLA the first year of the biennium for a variety of
community-based providers. All of the increase must be used for employee wage and benefit

improvements under procedures that have been applied to previous rate increases.

Section 6 limits growth in various waiver programs to a level ten percent above the limits proposed
in the Governor’s budget.

Section 7 requires reports in 2007 and 2008 on results and problems, if any, with the bed closure
incentive.

Section 8 is a blank appropriation to the Commissioner of Human Services.
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Senator ..... moves to amend S.F. No. .... as follows:

Delete everything after the enacting clause and insert:

"Section 1. Minnesota Statutes 2004, section 256B.431, is
amended by adding a subdivision to read:

Subd. 41. [NURSING FACILITY RATE INCREASE FOR JULY 1,

2005.] (a) For the rate year beginning July 1, 2005, the

commissioner shall make available to each nursing facility

reimbursed under this section or section 256B.434 an adjustment

equal to two percent of the total operating payment rate.

(b) Money resulting from the rate adjustment under

paragraph (a) must be used to increase wages and benefits and

pay associated costs for employees, except management fees, the

administrator, and central office staff. Except as provided in

paragraph (c), money received by a facility as a result of the

rate adjustment provided in paragraph (a) must be used only for

wage, benefit, and staff increases implemented on or after July

1, 2005, and must not be used for increases implemented prior to

that date.

(c) A hospital-attached nursing facility that incurred

costs for salary and employee benefit increases first provided

after July 1, 2003, may count those costs towards the amount

required to be spent on salaries and benefits under paragraph

(b) . These costs must be reported to the commissioner in the

form and manner specified by the commissioner.

(d) Nursing facilities may apply for the rate adjustment

under paragraph (a). The application must be made to the

commissioner and contain a plan by which the nursing facility

will distribute the funds according to paragraph (b). For

nursing facilities in which the employees are represented by an

exclusive bargaining representative, an agreement negotiated and

agreed to by the employer and the exclusive bargaining

representative constitutes the plan. A negotiated agreement may

constitute the plan only if the agreement is finalizéd after the

date of enactment of all increases for the rate year and signed

by both parties prior to submission to the commissioner. The

commissioner shall review the plan to ensure that the rate

Section 1 1
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adjustments are used as provided in paragraph (b). To be

eligible, a facility must submit its distribution plan by

December 31, 2005. If a facility’s distribution plan is

effective after the first day of the rate year, the rate

adjustments are effective the same date as the facility’s plan.

(e) A copy of the approved distribution plan must be made

available to all employees by giving each employee a copy or by

posting a copy in an area of the nursing facility to which all

employees have access. If an employee does not receive the wage

and benefit adjustment described in the facility’s approved plan

and is unable to resolve the problem with the facility’s

management or through the employee’s union representative, the

employee may contact the commissioner at an address or telephone

number provided by the commissioner and included in the approved

plan.

Sec. 2. Minnesota Statutes 2004, section 256B.431, is
amended by adding a subdivision to read:

Subd. 42. [SINGLE-BED ROOM PAYMENT RATE.] (a) Beginning

July 1, 2005, the operating payment rate for nursing facilities

reimbursed under this section or section 256B.434 shall be

increased by ... percent for each bed closure that results in

the creation of a single-bed room after July 1, 2005.

(b) A nursing facility is prohibited from discharging

residents for purposes of establishing single-bed rooms. A

nursing facility must retain a statement from any resident

discharged to another nursing facility between July 1, 2005, and

December 31, 2007, signed by the resident or the resident’s

designated responsible party, certifying the resident requests

to move and is under no coercion to be discharged. This signed

statement must be witnessed and signed by the local ombudsman.

The commissioner shall assess a monetary penalty of $5,000 per

occurrence against any nursing facility determined to have

discharged a resident for purposes of establishing single-bed

rooms.

(c) If after the date of enactment of this section and

before December 31, 2007, more than 4,000 nursing home beds are

Section 2 2
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removed from service, a portion of the appropriation for nursing

homes shall be transferred to the alternative care program. The

amount of this transfer shall equal the number of beds removed

from service less 4,000, multiplied by the average monthly

per-person cost for alternative care, multiplied by 12, and

further multiplied by .3.

(d) Savings that result from bed closures on or after July

1, 2005, that do not result in the establishment of single-bed

rooms and exceed the number of closures included in the February

2005 forecast shall not cancel to the general fund but are

appropriated to the commissioner for the medical assistance

costs of nursing home moratorium exceptions approved by the

commissioner of health under section 144A.073. The commissioner

of health, in consultation with the commissioner of human

services, shall publish a request for proposals under section

144A.073, subdivision 2, when, in the determination of the

commissioner of health, sufficient funds are available under

this paragraph. Money appropriated to the commissioner of human

services under this paragraph shall not cancel and shall be

available until expended.

Sec. 3. Minnesota Statutes 2004, section 256B.434,
subdivision 4, is amended to read:

Subd. 4. [ALTERNATE ﬁATES FOR NURSING FACILITIES.] (a) For
nursing facilities which have their payment rates determined
under this section rather than section 256B.431, the
commissioner shall establish a rate under this subdivision. The
nursing facility must enter into a written contract with the
commissioner.

(b) A nursing facility’s case mix payment rate for the
first rate year of a facility’s contract under this section is
the payment rate the facility would have received under section
256B.431.

(c) A nursing facility’s case mix payment rates for the
second and subsequent years of a facility’s contract under this
section are the previous rate year’s contract payment rates plus

an inflation adjustment and, for facilities reimbursed under

Section 3 3
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this section or section 256B.431, an adjustment to include the
cost of any increase in Health Department licensing fees for the
facility taking effect on or after July 1, 2001. The index for
the inflation adjustment must be based on the change in the
Consumer Price Index-All Items (United States City average)
(CPI—U) forecasted by the commissioner of finance’s national
economic consultant, as forecasted in the fourth quarter of the
calendar year pfeceding the rate year. The inflation adjustment
must be based on the 12-month period from the midpoint of the
previous rate year to the midpoint of the rate year for which
the rate is being determined. For the rate years beginning on
July 1, 1999, July 1, 2000, July 1, 2001, July 1, 2002, July 1,

2003, and July 1, 2004, and July 1, 2005, this paragraph shall

apply only to the property-related payment rate, except that
adjustments to include the cost of any increase in Health
Department licensing fees taking effect on or after July 1,
2001, shall be provided. In determining the amount of the
property-related payment rate adjustment under this paragraph,
the commissioner shall determine the proportion of the
facility’s rates that are property-related based on the
facility’s most recent cost report.

(d) The commissioner shall develop additional
incentive-based payments of up to five percent above the
standard contract rate for achieving outcomes specified in each
contract. Thé specified facility-specific outcomes must be
measurable and approved by the commissioner. The commissioner
may establish, for each contract, various levels of achievement
within an outcome. After the'outcomes have been specified the
commissioner shall assign various levels of payment associated
with achieving the outcome. Any incéntive—based payment cancels
if there is a termination of the contract. In establishing the
specified outcomes and related criteria the commissioner shall
consider the following state policy bbjectives:

(1) improved cost effectiveness and quality of life as
measured by improved clinical outcomes;

(2) successful diversion or discharge~to community

Section 3 ' 4
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1 alternatives;

2 (3) decreased acute care costs;

3 (4) improved consumer satisfaction;

4 (5) the achievement of quality; or

5 (6) any additional outcomes proposed by a nursing facility

6 that the commissioner finds desirable.

7 Sec. 4. Minnesota Statutes 2004, section 256B.5012, is

8 amended by adding a subdivision to read:

9 Subd. 6. [ICF/MR RATE INCREASE BEGINNING JULY 1, 2005.] (a)

10 For the rate period beginning July 1, 2005, the commissioner

11 shall make available to each facility reimbursed under this

12 section an adjustment to the total operating payment rate of two

13 percent.
14 (b) Money resulting from the rate adjustment under

15 paragraph (a) must be used to increase wages and benefits and

16 pay associated costs for employees, except for administrative

17 and central office employees. Money received by a facility as a

18 result of the rate adjustment provided in paragraph (a) must be

19 wused only for wage, benefit, and staff increases implemented on

20 or after July 1, 2005, and must not be used for increases

21 implemented prior to that date.

22 (c) For each facility, the commissioner shall make

23 available an adjustment using the percentage specified in

24 paragraph (a) multiplied by the total payment rate, excluding

25 the property-related payment rate, in effect on the preceding

26 June 30. The total payment rate éhall include the adjustment

27 provided in section 256B.501, subdivision 12.

28 (d) A facility whose payment rates are governed by closure

29 agreements, receivership agreements, or Minnesota Rules, part

30 9553.0075, is not eligible for an adjustment otherwise granted

31 under this subdivision.

32 (e) A facility may apply for the payment rate adjustment

33 provided under paragraph (a). The application must be made to

34 the commissioner and contain a plan by which the facility will

35 distribute the funds according to paragraph (b). For facilities

36 in which the employees are represented by an exclusive

Section 4 5
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bargaining representative, an agreement negotiated and agreed to

‘byfthe employer and the exclusive bargaining representative

constitutes the plan. A negotiated agreement may constitute the

plan only if the agreement is finalized after the date of

enactment of all rate increases for the rate year. The

commissioner shall review the plan to ensure that the payment

rate adjustment per diem is used as provided in this

subdivision. To be eligible, a facility must submit its plan by

December 31, 2005. If a facility’s plan is effective for its

employees after the first day of the applicable rate period that

the funds are available, the payment rate adjustment per diem is

effective the same date as its plan.

(f£) A copy of the approved distribution plan must be made

available to all employees by giving each employee a copy or by

posting it in an area of the facility to which all employees

have access. If an employee does not receive the wage and

benefit adjustment described in the facility’s approved plan and

is unable to resolve the problem with the facility’s management

or through the employee’s union representative, the employee may

contact the commissioner at an address or telephone number

provided by the commissioner and included in the approved plan.

Sec. 5. [COMMUNITY SERVICES PROVIDER RATE INCREASES. ]

(a) The commissioner of human services shall increase

reimbursement rates by two percent for the rate year beginning

July 1, 2005, effective for services rendered on or after that

date.

7

(b) The two percent annual rate increase described in this

section must be provided to:

(1) home and community-based waivered services for persons

with mental retardation or related conditions under Minnesota

Statutes, section 256B.501;

(2) home and community-based waivered services for the

elderly under Minnesota Statutes, section 256B.0915;

(3) waivered services under community alternatives for

disabled individuals under Minnesota Statutes, section 256B.49;

(4) community alternative care waivered services under

Section 5 6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

- 34

35

36

04/19/05 [COUNSEL ] DG 5C52003A-4

Minnesota Statutes, section 256B.49;

(5) traumatic brain injury waivered services under

Minnesota Statutes, section 256B.49;

(6) nursing services and home health services under

Minnesota Statutes, section 256B.0625, subdivision 6a;

(7) personal care services and nursing supervision of

personal care services under Minnesota Statutes, section

256B.0625, subdivision 19a;

(8) private duty nursing services under Minnesota Statutes,

section 256B.0625, subdivision 7;

(9) day training and habilitation services for adults with

mental retardation or related conditions under Minnesota

Statutes, sections 252.40 to 252.46;

(10) alternative care services under Minnesota Statutes,

section 256B.0913;

(11) adult residential program grants under Minnesota

Rules, parts 9535.2000 to 9535.3000;

(12) adult and family community support grants under

Minnesota Rules, parts 9535.1700 to 9535.1760;‘

(13) the group residential housing supplementary service

rate under Minnesota Statutes, section 256I.05, subdivision 1la;

(14) adult mental health integrated fund grants under

Minnesota Statutes, section 245.4661;

(15) semi-independent living services under Minnesota

Statutes, section 252.275, including SILS funding under county

social services grants formerly funded under Minnesota Statutes,

chapter 256I;

(16) community support services for deaf and

hard-of-hearing adults with mental illness who use or wish to

use sign language as their primary means of communication; and

(17) living skills training programs for persons with

intractable epilepsy who need assistance in the transition to

independent living.

(c) Providers that receive a rate increase under this

section shall use the additional revenue to increase wages and

benefits and pay associated costs for employees, except for

Section 5 7
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management fees, the administrator, and central office staffs.

(d) For public employees, the increase for wages and

benefits for certain staff is available and pay rates shall be

increased only to the extent that they comply with laws

governing public employees collective bargaining. Money

received by a provider for pay increases under this section may

be used only for increases implemented on or after the first day

of the state fiscal year in which the increase is available and

must not be used for increases implemented prior to that date.

(e) A copy of the provider’s plan for complying with

paragraph (c) must be made available to all employees by giving

each employee a copy or by posting a copy in an area of the

provider’s operation to which all employees have access. If an

employee does not receive the adjustment, if any, described in

the plan and is unable to resolve the problem with the provider,

the employee may contact the employee’s union representative.

If the employee is not covered by a collective bargaining

agreement, the employee may contact the commissioner at a

telephone number provided by the commissioner and included in

the provider’s plan.

Sec. 6. [LIMITING WAIVER GROWTH. ]

(a) For each year of the biennium ending June 30, 2007, the

commissioner of human services shall make available additional

allocations for community alternatives for disabled individuals

waivered services covered under Minnesota Statutes, section

256B.49, at a rate of 105 per month or 1,260 per year, plus any

additional legislatively authorized growth. Priorities for the

allocation of funds shall be for individuals anticipated to be

discharged from institutional settings or who are at imminent

risk of a placement in an institutional setting.

(b) For each year of the biennium ending June 30, 2007, the

commissioner shall make available additional allocations for

traumatic brain injury waivered services covered under Minnesota

Statutes, section 256B.49, at a rate of 165 per year.

Priorities for the allocation of funds shall be for individuals

anticipated to be discharged from institutional settings or who

Section 6 8
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are at imminent risk of a placement in an institutional setting.

(c) For each year of the biennium ending June 30, 2007, the

commissioner shall limit the new diversion caseload growth in

the mental retardation and related conditions waiver to 55

additional allocations. Notwithstanding Minnesota Statutes,

section 256B.0916, subdivision 5, paragraph (b), the available

diversion allocations shall be awarded to support individuals

whose health and safety needs result in an imminent risk of an

institutional placement at any time during the fiscal year.

Sec. 7. [REPORT TO THE LEGISLATURE. ]

The commissioner of human services shall report to the

legislature by January 15, 2007, and January 15, 2008, on the

number of beds removed from service after the enactment of

section 2, any evidence of problems accessing long-term care

services, and recommendations for modification of that

subdivision.

Sec. 8. [APPROPRIATION. ]

Seeeeen . is appropriated for the biennium ending June 30,

2007, from the general fund to the commissioner of human

services for the purposes of sections 1 to 7."

Amend the title accordingly
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e AY amendmgcl 1
Senator ..... moves to amend, S.F. Nd%ﬁp.?. as follows:
-
Page ]., after line ;%7 insert:
"Sec. J.. Minnesota Statutes 2004, section 144A.073, is

amended by adding a subdivision to read:

Subd. 3c. [PROJECT AMENDMENT AUTHORIZED.] Notwithstanding

the provisions of subdivision 3b:

(1) a 48-bed nursing facility located in the city of Duluth

that received approval under this section in 2002 for a

moratorium exception project may reduce the number of resident

rooms in the new addition from 13 to nine and may reduce the

common space by more than five percent; and

(2) a 129-bed nursing facility located in the city of

Duluth that received approval under this section in 2002 for a

moratorium exception project may reduce the number of single

rooms from 46 to 42 and may reduce the common space by more than

five percent."

Renumber the sections in sequence and correct the internal

references

Amend the title accordingly
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1 A bill for an act
2 relating to human services; implementing child
3 protectlon, child care, and child and family support
4 provisions; amending Minnesota Statutes 2004, sections
5 119A.43, subdivision 2; 119B.025, subdivision 1:;
6 119B.03, subdivision 6; 119B.09, subdivisions 4, 9;
7 144D.025; 256.978, subd1v151on 2; 256D.02, subdivision
8 17; 256D.051, subdivision 6c; 256I.04, subdivision 2a;
9 2561.05, by adding a subdivision; 256J.626,
10 subdivisions 6, 7, 8; 256J.751, subdivisions 2, 5:
11 257.85, subdivisions 2, 3; 259.23, subdivisions 1, 2;
12 259.41, subdivision 3; 259.67, subdivisions 2, 4;
13 259.75, subdivision 1; 259.79, subdivision 1; 259.85,
14 subdivision 1; 260.012; 260C.001, subdivision 3;
15 260C.007, subdivision 8; 260C.151, subdivision 6:
16 260C.178; 260C.201, subdivisions 1, 10, 11: 260C.312;
17 260C.317, subdivision 3; 518.551, subdivision 5;
18 518.68, subdivision 2; 548.091, subdivision la;
19 626.556, subdivisions 1, 2, 3, 10, 10b, 10e, 10f, 10i,
20 11, 1lc, by adding subdivisions; repealing Minnesota
21 Statutes 2004, sections 626.5551, subdivisions 1, 2,
22 3, 4, 5; Minnesota Rules, parts 9500.1206, subparts
23 20, 264, 27; 9560.0220, subpart 6, item B; 9560.0230,
24 subpart 2.

25 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

26 ’ " ARTICLE 1 -
27 | CHILD WELFARE: ALTERNATIVE RESPONSE
28 Section 1. Minnesota Statutes 2004, section 626.556,

29 subdivision 1, is amended to read: |
30 Subdivision 1. [PUBLIC POLICY.] The legislature hereby
31 declares that the public policy of this state is to protect
32 children whose health or welfare may be jeopardized through

— 33 physical abuse, neglect, or sexual abuse. While it is

34 recognized that most parents want to keep their children safe,

35 sometimes circumstances or conditions interfere with their

Article 1 Section 1 1
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ability to do so. When this occurs, families are best served by

interventions that engage their protective capacities and

address immediate safety concerns and ongoing risks of child

maltreatment. In furtherance of this public policy, it is the

intent of the 1egislaturé under this section to strengthen the
family and make the home, school, and community safe for
children by promoting responsible child care in all settings;
and to provide, when necessary, a safe temporary or permanent
home environment for physically or sexually abused or neglected
children.

In addition, it is the policy of this state to require the
reporting of neglect, physical or sexual abuse of children in
theqhome, school, and community settings; to provide for the
voluntary reporting of abuse or neglect of children; to require

the a family aséessment and, when appropriate, as the preferred

response to reports not alleging substantial child endangerment;

to require an investigation ef-the-reports when the report

alleges substantial child endangerment; and to provide

protective and-eounseling, family support, and family

preservation services when needed in appropriate cases.

Sec. 2. Minnesota Statutes 2004, section 626.556,
subdivision 2, is amended to read:

Subd. 2. [DEFINITIONS.] As used in this section, the
following terms have the meanings given them unless the specific
contenﬁ indicates otherwise:

(a) "Family assessment” means a comprehensive assessment of

child safety, risk of subsequent child maltreatment, and family

strengths and needs that is applied to a child maltreatment

report that does not allege substantial child endangerment.

Family assessment does not include a determination as to whether

child maltreatment occurred but does determine the need for

services to address the'safety of family members and the risk of

subsequent maltreatment.

(b) "Investigatidn" means fact gathering related to the

current safety of a child and the risk of subsequent

maltreatment that determines whether child maltreatment occurred

Article 1 Section 2 2
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and whether child protective services are needed. An

investigation must be used when reports involve substantial

child endangerment, and for reports of maltreatment in -

facilities required to be licensed under chapter 245A or 245B;

under sections 144.50 to 144.58 and 241.021;: in a school as

defined in sections 120A.05, subdivisions 9, 11, and 13, and

124D.10; or in a nonlicensed personal care provider association

as defined in sections 256B.04, subdivision 16, and 256B.0625,

subdivision 19a.

(c) "Substantial child endangerment" means a person

responsible for a child's care, a person who has a significant

relationship to the child as defined in section 609.341, or a

person in a position of authority as defined in section 609.341,

who by act or omission commits or attempts to commit an act

against a child under their care that constitutes any of the

following:

(1) egregious harm as defined in section 260C.007,

subdivision 14;

(2) sexual abuse as defined in paragraph (4);

(3) abandonment under section 260C.301, subdivision 2;

(4) neglect as defined'in paragraph (f), clause (2), that

substantially endangers the child's physical or mental health,

including a growth delay, which may be referred to as failure to

thrive, that has been diagnosed by a physician and is due to

parental neglect;

(5) murder in the first, second, or third degree under

section 609.185, 609.19, or 609.195;

(6) manslaughter in the first or second dggree under

section 609.20 or 609.205;

(7) assault in the first, second, or third degree under

section 609.221, 609.222, or 609.223;

(8) solicitation, inducement, and promotion of prostitution

under section 609.322;

(9) criminal sexual conduct under sections 609.342 to
609.3451;

(10) solicitation of children to engage in sexual conduct

Article 1 Section 2 3
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under section 609.352;

(11) malicious punishment or neglect or endangerment of a

child under section 609.377 or 609.378;

(12) use of a minor in sexual performance under section

617.246; or

(13) parental behavior, status, or condition which mandates

that the county attorney file a termination of parental rights

petition under section 260C.301, subdivision 3, paragraph (a).

(d) "Sexual abuse" means the subjection of a child by a
person responsible for the child's care, by a person who has a
significant relationship to the child, as defined in section
609.341, or by a person in a position of authority, as defined.
in section 609.341, subdivision 10, to any act which constitutes
a violation of section 609.342 (criminal sexual conduct in the
first degree), 609.343 (criminal sexual conduct in the second
degree), 609.344 (criminal Sexuél conduct in the Ehird degree),
609.345 (criminal sexual conduct in the fourth degree), or
609.3451 (criminal sexual conduct in the fifth degree). Sexual
abuse also includes any act which involves a minor which
constitutes.a violation of prostitution offenses under sections
609.321 to 609.324 or 617.246. Sexual abuse includes threatened
sexual abuse.

tby (e) "Person responsible for the child's care" means (1)
an individual functioning within the family unit and having
responsibilities for the care of the child such as a parent,
guardian, or other person having similar care responsibilities,
or (2) an individual functioning outside the family unit and
having responsibilities for the care of the chi}d such as a
teacher, school administratof, other school employees or agents,
or other lawful custodian of a child having either full-time or
short-term care responsibilities including, but not limited to,
day care, babysitting whether paid or'unpaid, counseling,
teaching, and coaching.

tey (£f) "Neglect" means: .

(1) failure by a person responsiblebfor a child's care to

supply a child with necessary food, ciothing, shelter, health,

Article 1 Section 2 4
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medical, or other care required for the child's physical or
mental health when reasonably able to do so;

(2) faiiure to protect a child from conditions or actions
that seriously ehdanger the child's phyéical or mental health

when reasonably able to do so, including a growth delay, which

may be referred to as a failure to thrive, that has been

diagnosed by aAphysician and is due to parental neglect;

(3) failure to provide for necessary supervision or child
care arrangements appropriate for a child after considering
factors as thé child's age, mental ability, physical condition,
length of absence, or environment, when the child is unable to
care for the child's own basic needs or safety, or the basic
needs or safety of another child in their care;

(4) failure to ensure that the child is educated as defined
in sections 120A.22 and 260C.163, subdivision 11, which does not
include a parent's refusal to provide the parent's child with
sympathomimetic medications, consistent with section 125A.091,
subdivision 5;

(5) nothing in this section shall be construed to mean that
a child is neglected solely because the child's parent,
guardian, or othef person responsible for the child's care in
good faith selects and depends upon spirituél means or prayer
for treatment or care of disease or remedial care of the child
in lieu of medical care; except that a parent, guardian, or
caretaker, or a person mandated to report pursuant to
subdivision 3, has a duty to report if a lack of medical care
may cause serious danger to the child's health. This section
does not impose upon persons, not otherwise legally responsible
for providing a child with necessary food, clothing, shelter,
education, or medical care, a duty to provide that care;

(6) prenatal exposure to a controlled substance, as defined
in sectipn 253B.02, subdivision 2, used by the mother for a
nonmedical purpose, as evidenced by withdrawal symptoms in the
child at birth, results of a toxicology test performed on the
mother at delivery or the child at birth, or medical effects or

developmental delays during the child's first yéar of 1life that

Article 1 Section 2 5




U e W N

0w 0 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

SF1710 SECOND ENGROSSMENT [REVISOR ] CA §1710-2

medically indicate prenatal exposure to a contrélled substance;

(7) "medical neglect" as defined in section 260C.007,
subdivision 6, clause (5);

(8) chronic and severe use of alcohol or a controlled
substance by a parent or person responsible for the care of the
child that adversely affects the child's basic needs and safety:;
or

(9) emotional harm from a pattern of behavior which
contributes to impaired emotional functioning of the child which
may be demonstrated by a substantial and observable effect in
the child's behavior, emotional response, or cognition that is
not within the normal range for the child's age and stage of
development, with due regard to the child's culture.

+ay Lgl "Physical abuse" means any physical injury, mental
injury, or threatened injury, inflicted by a person responsible
for the child's care on a child other than by accidental means,
or any physical or mental injury tﬁat cannot reasonably be
explained by the child's history of»injuries, or any aversive or
deprivation procedures, or regulated interventions, that have‘
not been authorized under section 121A.67 or 245.825. Abuse
does not include reasonable and moderate physical discipline of
a child administered by a parent or legal guardian which does
not result in an injury. Abuse does not include the use of
reasonable force by a téacher, principal, or school employee as
allowed by section 121A.582. Actions which are not reasonable

and moderate include, but are not limited to, any of the

following that are done in anger or without regard to the safety

of the child: ‘

(1) throwing, kicking, burning, biting, or cutting a child;

(2) striking a child with a closed fist;

(3) shaking a child under age three;

(4) striking or other actions which result in any
nonaccidental injury to a child under 18 months of age; -

(5) unreasonable interference with a child's breathing;

(6) threatening a child with a weapon, as defined in

section 609.02, subdivision 6;

Article 1 Section 2 6
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(7) striking a child under age one on the face or head;

(8) purposely giving a child poison, alcohol, or dangerous,
harmful, or controlled substances which were not prescribed for
the child by a practitioner, in order to control or punish the
child; or other substances that substantially affect the child's
behavior, motor coordination, or judgment or that results in
sickness or interhal injury, or subjects the child to medical
procedures that would be unnecessary if the child were not
exposed té the substances;

(9) unreasonable physiéal confinement or restraint not
permitted under section 609.379, including but not limited to
tying, caging, or chaining; or

(10) in a school facility or school zone, an act by a
person responsible for the child's care that is a violation
under section 121A.58.

tey (h) "Report" means any report received by the local
welfare agency, police department, county sheriff, or agency
responsible for assessing or investigating maltreatment pursuant
to this section.

t£y (i) "Facility" means a licensed or unlicensed day care
facility, residential facility, agency, hospital, sanitarium, or
other facility or institution required to be licensed under
sections 144.50 to 144.58, 241.021, or 245A.01 to 245A.16, or
chapter 245B; or a school as defined in sections 120A.05,
subdivisions 9, 11, and 13; and 124D.10; or a nonlicensed
personal care provider organization as defined in sections
256B.04, subdivision 16, and 256B.0625, subdivision 19a.

{tg¥ (j) “"Operator" means an operator or agency as defined
in section 245A.02.

th¥ (k) "Commissioner" means the commissioner of human
services.

fi&—“ﬁsseésment"—inciudes—authority—to—interview-the—chiid7

the-persen-or-persons-responsibie-£for-the-chiltdis-earey—the

- atteged-perpetratory-and-any-other-person-with-knowtedge-of-the

abuse-or-negtect-for-the-purpose—-of-gathering-the-factsy

assessing-the-risk-to-the-chitd;-and-formulating-a-pians

Article 1 Section 2 7
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+4¥ (1) "Practice of social services," for the purposes of
subdivision 3, includes but is not limited to employee
assistance counseling and the provision of guérdian ad litem and
parenting time expeditor services.

tky (m) "Mental injury" means an injury to the
psychological capacity>or emoctional stability of a child as

evidenced by an observable or substantial impairment in the

child's ability to function within a normal range of performance

and behavior with due regard to the child's culture.

t3y (n) "Threatened injury" means a statement, overt act,
condition, or status that represents a substantial risk of
physical or sexual abuse or mental injury. Threatened injury
includes, but is not limited to, exposing a child to a person
responsible for the child's care, as defined in
paragraph tb} (e), clause (1), who has:

(1) subjected a child to, or failed to protect a child
from, an overt act or condition ﬁhat constitutes egregious harm,
as defined in section 260C.007, subdivision 14, or a similar law
of another jurisdiction;

(2) been found to be palpably unfit under section 260C.301,
paragraph (b), clause (4), or a similar law of another |
jurisdiction;

(3) committed an act that has resulted in an involuntary
termination of parental rights under section 260C.301, or a
similar law of another jurisdiction; or

(4) committed an act that has resulted in the involuntary
transfer of permanent legal and physical custody of a child to a
relative under section 260C.201, subdivision 11, paragraph (d),
clause (1), or a similar law of another jurisdiction.

tm} (o) Persons who conduct assessments or investigations
under this section shall take into account accepted
child-rearing practices of the culture in which a child-
participates and accepted teacher disciplihe practices, which
are not injurious to the child's health, welfare, and safety.

Sec. 3. Minnesota Statutes 2004, section 626.556,

subdivision 3, is amended to read:

Article 1 Séction 3 8
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Subd. 3. [PERSONS MANDATED TO REPORT.] (a) A person who
knows or has reason to believe a child is being neglected er
physically or sexually abused, as defined in subdivision é, or
has been neglected or physically or sexually abused within the
preceding three years, shall immediately repert the information

to the local welfare agency, agency responsible for assessing or

‘investigating the report, police department, or the county

sheriff if the person is:

(1) a professional or professional's delegate who is
engaged in the practice of the healing arte, social services,
hospital administration, psychological or psychiatric treatment,

child care, education, probation and correctional services, or

law enforcement; or

(2) employed as a member of the clergy and received the
information while engaged in ministerial duties, provided that a
member of the clergy is not reqﬁired by this subdivision to
report information that is otherwise privileged under section
595.02, subdivision 1, paragraph (c). |

The police department or the county sheriff, upon receiving
a report, shall immediately notify the local welfare ageney or
agency reeponsible for assessing or investigating the report,
orally and in writing. The local welfare agency, or agency
responsible for assessing or investigating the report, upon
receiving a report, shall immediately notify the local police
depattment or the county sheriff orally and in writing. The
county sheriff and the head of every local welfare agency,
agency responsible for assessing or investigating reports, and
police department shall each designate a person:within their
agency, department, or office who is responsible for ensuring
that the notification duties of this paragraph and paragraph (b)
are carried out. Nothing in this subdivision shall be construed
to require more than one report from any institution, facility,
school, orlagency.

(b) Any person may voluntarily report to the local welfare
agency, agency responsible for assessing or investigating the |

report, police department, or the county sheriff if the person

Article 1 Section 3 9
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knows, has reason to believe, or suspects a child is being or
has been neglected or subjected to physical of sexual abuse.
The police department or the county sheriff, upon receiving a
report, shall immediately notify the local welfare agency or
agency responsible for assessing or investigating the report,
orally and in writing. The local welfare agency or agency
responsible for assessing or investigating the report, upon
receiving a report, shall immediately notify the local police
department  or the county sheriff orally and in writing. -

(c) A person mandated to report physical or sexual child
abuse or neglect occurring within a licenéed facility shall
report the information to the agency responsible for licensing
the facility under sections 144.50 to 144.58; 241.021; 245A.01
to 245A.16; or chapter 245B; or a nonlicensed personal care
provider organization as defined in sections 256B.04,
subdivision 16; and 256B.0625, subdivision 19. A health or
corrections agency receiving a report may request the local
welfare agency to provide assistance pursuant to subdivisions
10, 10a, and 10b. A board or other entity whose licensees
perform work within a school facility, upon receiving a
complaint of alleged maltreatment, shall pfovide information
about the circumstances of the alleged maltreatment to ﬁhe
commissibner of education. Section 13.03, subdivision 4,
applies to data received by the commissioner of education from a
licensing entity.

(d) Any person mandated to report shall receive a summary
of the disposition of any report made by that reporter,
including whether the case has been opened for child protection
or other services, or if a referral has been made to a community
organization, unless release would be detrimental to the best
interests of the child. Any person who is not mandated to
report shall, upon regquest to the local welfére agency, receive
a concise summary of the disposition of any report made by that
reporter, unless release would be detrimental to the best
interests of the child.

(e) For purposes of this subdivision, "immediately" means

Article 1 Section 3 10
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as soon as possible but in no event longer than 24 hodrs.
Sec. 4. Minnesota Statutes 2004, section 626.556, is
amended by adding a subdivision to read:

Subd. 3d. [AUTHORITY TO INTERVIEW.] The agency responsible

for assessing or investigating reports of child maltreatment has

the authority to interview the child, the person or persons

responsible for the child's care, the alleged perpetrator, and

any other person with knowledge of the abuse or neglect for the

purpose of gathering the facts, assessing safety and risk to the

child, and formulating a plan.

Sec. 5. Minnesota Statutes 2004, section 626.556,
subdivision 10, is amended to read:
Subd. 10. [DUTIES OF LOCAL WELFARE AGENCY AND LOCAL LAW

ENFORCEMENT AGENCY UPON RECEIPT OF A REPORT.] (a) Upon receipt

of a report, the local welfare agency shall determine whether to

conduct a family assessment or an investigation as appropriate

to prevent or provide a remedy for child maltreatment. The

local welfare agency:

- (1) shall conduct an investigation on reports involving

substantial child endangerment;

(2) shall begin an immediate investigation if, at any time

when it is using a family assessment response, it determines

that there is reason to belieVe that substantiai child

endangerment or a serious threat to the child's safety exists;

(3) may conduct a family assessment for reports that do not

allege substantial child endangerment. In determining that a

family assessment is appropriate, the local welfare agency may

consider issues of child safety, parental'coope;atioﬁ, and the

need for an immediate response; and

(4) may conduct a family assessment on a report that was

initially screened and assigned for an investigation. . In

determining that a complete investigation is not required, the

local welfare agency must document the reason for terminating

the investigation and notify the local law enforcement agency if

the local law enforcement agency is conducting a joint

investigation.

Article 1 Section 5 11
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If the report alleges neglect, physical abuse, or sexual
abuse by a parent, guardian, or individual functioning within
the family unit as a person responsible for the child's care,
the local welfare agency shall immediately conduct am a family

assessment inetuding-gathering or investigation as identified in

clauses (1) to (4). In conducting a family assessment or

investigation, the local welfare agency shall gather information

on the existence of substance abuse and domestic violence and

offer proteetive-seecial services for purposes of preventing

further-abuses future child maltreatment, safeguardiné and

enhancing the welfare of the abused or neglected minor,

and supporting and preserving family life whenever possible. If

the report alieges a violation of a criminal statute involving
sexual abuse, physical abuse, or neglect or endangerment, under
section 609.378, the local law enforcement agency and local
welfare agency shall coordinate the planning and execution of
their respective investigation and assessment efforts to avoid a
dﬁplication of fact-finding efforts and multiple interviews.
Each agency shall prepare a separate report of'thevresults of
its investigation. 1In cases of alleged child maltreatment
resulting in death, the local agency may rely oﬁ the
fact-finding efforts of a law enforcement investigation to make
a determination of whether or not maltreatment occurred. When
necessary the local welfare agency shall seek authority to
remove the child from the custody of a parent, guardian, or
adult with whom the child is living. In performing any of these
duties, the local welfare agency shall maintain appropriate
records.

If the family assessment or investigation indicates there-

is a potential for abuse of alcohol or other drugs by the
parent, guardian, or person responsible for the child's care,
the 1ocai welfare agency shall conduct a chemical use assessment
pufsuant to Minnesota Rules, part 9530.6615. The local welfare
agency shall report the determination of the chemical use
assessment, and the recommendations and referrals for alcohol

and other drug treatment services to the state authority on

Article 1 Section 5 12
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alcohol and drug abuse.

(B) Wheh a local agency receives a report or otherwise has
information indicating that a child who is a client, as defined
in section 245.91, has been the subject of physical abuse,
sexual abuse, or neglect at an agency, facility, or progfam as
defined in section 245.91, it shall, in addition to its other
duties under this section, immediately inform the ombudsman
established under sections 245.91 to 245.97. The commissioner
of education shall inform the ombudsman established under
sections 245.91 to 545597 of reports regarding a child defined
aé a client in section 245.91 that maltreatment occurred at a
school as defined in sections 120A.05, subdivisions 9, 11, and
13, and 124D.10.

(c) Authority of the local welfare agency fespohsible for

assessing or investigating the child abuse or neglect report,

the agency responsible for assessing or investigating the
report, and of the local law enforcement agency for
investigating the alleged abuse or neglect includes, but is not
limited to, authority to interview, without parental consent,
the alleged victim and any other minors who currently reside
with or who-ha?e resided with the alleged offender. The
interview may take place at school or at any facility or other
place where the alleged victim or other minors might be found or
the child may be transported to, and the interview conducted at,
a place appropriate for the interview of a child designated by
the local welfare agehcy or law enforcement agency. The
interview may take place outside the presence of the alleged

offender or parent, legal custodian, guardian, or school

official. For family assessments, it is the preferred practice

to request a parent or guardian's permission to interview the

child prior to conducting the child interview, unless doing so

would compromise the safety assessment. Except as provided in

this paragraph, the parent, legal custodian, or guardian shall
be notified by the responsible local welfare or law enforcement
agency no later than the conclusion of the investigation or

assessment that this interview has occurred. Notwithstanding

Article 1 Section 5 13
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rule 49.02 of the Minnesota Rules of Procedure for Juvenile

Courts, the juvenile court may, after hearing on an ex parte
motion by the local Welfare agency, order that, where reasonable
cause exists, the agency withhold notification of this interview
from the parent, legal custodian, or guardian. If the interview
took place or is to take place on school property, the order
shall specify that school officials may not discloée to the
parent, legal custodian, or guardian the contents of the
notification of intent to-ihterview the child on school
property, as provided under this paragraph, and any other
related informatioh regarding the interview that may be a part
of the child's school record. A copy of the order shall be sent
by the local welfare or léw enforcement agency to the
appropriate school official.

(d) When the local welfare, local law enforcement agency,
or the agency responsible for assessing or inveétigating a
report of maltreatment determines that an interview shbuld take
place on school property, written notification of intent to
interview the child on school property must be received by
school officials prior to the interview. The notification shall
include the name of the child to be interviewed, the purpose of
the interview, and a reference to the statutory authority to
conduct an interview on school property. For interviews
conducted by the local welfare agency, the notification shall be
signed by the chair of the local social services agency or the
chair's designee. The notification sball be private data §n
individuals subject to the provisions of this paragraph. School
officials may not disélose to the parent, legal custodian, or
guardian the contents of the notification or any other related
information regarding the interview until notified in writing by
the local welfare or‘laﬁ enforcement agency that the.
investigation or assessment has been concluded, unless a school
employee or agent is alleged to have maltreated the child.
Until that time, the local welfare or law enforcement agency or
the agency responsible for assessing or investigating a report

of maltreatment shall be solely responsible for any disclosures

Article 1  Section 5 14
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regarding the nature of the assessment or investigation.
Except where the alleged offender is believed to be a

school official or employee, the time and place, and manner of

'the interview on school premises shall be within the discretion

of school officials, but the local welfare or law enforcement
agency shall have the exclusive authority to determine who may
attend the interview. The conditions as to time, place} and
manner of the interview set by the school officials shall be
reasonable and the interview shall be conducted not more than 24
hours after the receipt of the notificatioﬁ unless another time
is considered nécessary by agreement between the school
officials and the local welfare or law enforcement agency.

Where the school fails to comply wiﬁh the provisions of this

paragraph, the juvenile court may order the schoo