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Section 1, subdivision 1, defines "restricted video game" as a video game rated AO or M by the
entertainment software rating board.

Subdivision 2 creates a petty misdemeanor penalty for persons under the age of 17 who
knowingly rent or purchase a restricted video game.

Subdivision 3 requires retailers who sell or rent video games to post a sign that states the
following: "It is against the law for a person under 17 to rent or purchase a video game rated
AO or M. Violators may be subject to a $25 penalty."
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01/12/05 (REVISOR 1 RPK/RC 05-1521

Senators Pappas, Ortman, McGinn, Neuville and Wergin introduced--

S.F. No. 785: Referred to the Committee on Crime Prevention and Public Safety.

1 A bill for an act

2 relating to crime prevention; prohibiting children
3 under the age of 17 from renting or purchasing certain
4 video games; providing penalties; proposing coding for
5 new law in Minnesota Statutes, chapter 609.

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

7 Section 1. [609.6855] [RESTRICTED VIDEO GAMES;

8 PROHIBITIONS.]

9 ·Subdivision 1. [DEFINITION.] As used in this section,

10 "restricted video game" means a video game rated AO or M by the

11 Entertainment Software Rating Board.

2 Subd. 2. [PROHIBITED ACTS; PENALTY.] A person under the

13 age of 17 who knowingly rents or purchases a restricted video

14 game is guilty of a petty misdemeanor and is subject to a fine

15 of not more than $25.

16 Subd. 3. [POSTED SIGN REQUIRED.] A person or entity

17 engaged in the retail business of selling or renting video games

18 from a location or structure with access to the public shall

19 post a sign in a location that is clearly visible to consumers.

20 The sign must display the following language: "It is against

21 the law for a person under l7 to rent or purchase a video game

22 rated AO or M. Violators may be subject to a· $25 penalty. II

1



03/08/05 [COUNSEL] KPB SCS0785A-l

1 Senator ..... moves to amend S.F. No. 785 as follows:

2 Page 1, after line 22, insert:

3 "[EFFECTIVE DATE.] This section is effective August 1,

4 2005, and applies to crimes committed on or after that date."

1
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For many children, buying an adult-rated video game can be as easy as getting candy.

In 35 "sting" operations at stores in seven states, about 50 percent ofboys under the age of 17 were able
to buy video and computer games rated "M" for Mature, according to a recently released report by the
Minneapolis-based National Institute on Media and the Family.

Children as young as 7 bought video games that rewarded them for performing acts ofbrutality,
including beating women, shooting cops and driving over pedestrians.

These findings renewed doubts about whether major retail chains are doing enough to keep violent and
sexually explicit games out of the hands of children. Now concerned shareholders are attempting to
wedge a foot in the boardroom door at Best Buy to call attention to the problem.

"We've got to call for fines, stricter rules, some sort of financial penalty," said Gary Brouse, program
director at the Interfaith Center on Corporate Responsibility, a coalition of275 churches and religious
organizations that promote socially responsible investing. "Clearly, retailers are not doing a good
,enough job policing themselves."

But as the level ofviolence and sexual activity intensifies in many of these games, the public pressure to
restrict access has grown.

Best Buy Co. Inc. is fighting a shareholder resolution advanced by Christian Brothers Investment
Services ofNew York that would require the Richfield-based consumer electronics chain to disclose its
policy for the sale ofMature-rated games to children and teens.

Best Buy 'has asked the Securities and Exchange Commission (SEC) to reject the proposal, arguing that
it intrudes into the company's "ordinary business operations."

It's unclear whether the proposal will ever appear on Best Buy's proxy statement, which it plans to send
to shareholders this spring before the annual meeting. Most shareholder proposals fail, and hundreds are
struck down each year because the SEC deems them too intrusive.

It is clear, however, that Best Buy is a logical target for such activism, as the company sells some of the
most violent games distributed in the United States, according to a "watch list" developed by the
National Institute on Media and the Family. This includes Grand Theft Auto: San Andreas, in which
players rack up points by gunning down police and committing carjackings; and Leisure Suit Larry:
Magna Cum Laude, where players help a college nerd lose his virginity.

Julie Tanner, corporate advocacy director for Christian Brothers Investment Services, said the religious
group was merely asking for more disclosure from Best Buy --, including an explanation of its policy of
distributing M-games to minors -- and she was surprised the company chose to oppose the proposal.

http://www.startribune.com/viewers/story.php?template=print a&story=5279057
, - 3/8/2005
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"If I'm concerned that my kid is buying these video games, the company is doing a service by stating
what its policy is," Tanner said. "We're just asking for more disclosure and transparency."

Last summer, Best Buy instituted a policy of requiring age identification for the purchase ofM-rated
video games. The company also began sending "mystery shoppers" to about 20 percent of its domestic
stores each month to detennine whether the policy is being implemented. And Best Buy installed a
system in its cash registers that prompts cashiers to confinn the customer's age before selling an M-rated
game.

The company says the program is working, though it declined to disclose the results of its spot tests
done with mystery shoppers.

"Ifyou go into most of our stores, they're following these procedures," said Brian Lucas, a spokesman in
the entertainment, software and appliance group at Best Buy.

Others, however, say the retailer still has room for improvement. Last year, an investigation by the New
York City Council found that minors who attempted to buy a Mature-rated video game at six large retail
chains in New York, including Best Buy, were able to buy it 71 percent of the time, a percentage the city
called "unacceptably high."

Simply asking for identification is not enough, Brouse argues. Retail chains should follow the lead of
Target Corp. ofMinneapolis, which keeps all of its Mature-rated video games in glass cases that can be
opened only by store personnel.

"If the 'M-games' are mixed with the regular games, how can children distinguish between what games
are appropriate?" Brouse asked. "Kids will tend to push the issue and find some sort of enjoyment
breaking the rules."

For retailers, violent video games have become big business. Computer and video games generated $7
billion in sales in 2003. And while only 10 percent receive an "M" rating, they are disproportionately
popular. M-rated games represented six of the top 20 bestselling video games in 2003, according to the
New York City Council report.

There is growing consensus among psychologists and pediatricians that violent video games lead to
aggressive and antisocial behavior. A 2004 study, published in the Journal ofAdolescence, found that
teenagers who have non-aggressive personalities but playa lot of video games are almost 10 times as
likely to get into a physical fight than teens who don't play the games.

"It's only been within the past three years, under public pressure, that retailers have created policies"
designed to restrict access to violent video games, said David Walsh, president of the National Institute
on Media and Family. "But having the policy is one thing, making sure it's enforced is another."

Chris Serres is at cserres@Startribune.com.

© Copyright 2005 Star Tribune. All rights reserved.
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of children live in a home with at least one video game player; 33 percent have one in their bedrooms.

$7 billion

were spent in the United States in 2003 on video and computer games.

69%

of children were able to buy Mature-rated games in retail stores.

Watch list

These bestselling games were singled out by the Interfaith Center on Corporate Responsibility for
violent content:

• Grand Theft Auto: San Andreas, and all earlier versions of the game

• Halo 2 and all earlier versions

• Half-Life 2 and all earlier versions

• Doom 3 and all earlier versions

• Hitman 2 and earlier versions

• 100 Bullets

• Manhunt

• Mortal Kombat: Deception

• Shadow Heart

• Gunslinger Girls

• America's Army

Source: Interfaith Center on Corporate Responsibility

•

http://www.startribune.com/viewers/story.php?template=print_a&story=5279056 3/8/2005
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Violent Video Games: Facts and Figures

"Children who enjoy [violent video] games can
lose the emotional cues that trigger empathy"

(Star Tribune, 5/5/99, A9, Funk)

Lt. Col David Grossman, a national expert on media violence indicates that:
"Violent video games are almost identical to stimulators used by the military
and police to train offices to shoot on reflex."

• Like cigarette makers, some makers of restricted games are marketing
them to children. There are character action figures in toy stores and
rebellious and very colorful ads in video game magazines which are
popular among young boys.
(National Institute on Media and the Family)

As little as 5 minutes of exposure to violent video games makes
younger children more aggressive, according to studies from the late
1980's.
(Youth and Society, 3/1/99, Funk et al.)

In violent video games, players who use violent strategies are
rewarded with victory. This provides a cycle of reinforcement that
supports an increase in pro-violence attitudes.
(Youth and Society, 3/1/99, Funk et al.)

Surgeon General, found repeated exposure to violent entertainment
causes more aggressive behavior.
(Surgeon General, Los Angeles Times, 1/17/01)

Dat~ from a June 23, 1999 Gallop Poll shows that:

• 73% of adults believe that the sales of violent video games to children
under the age of 18 need to be restricted.

• 61 % of Americans believe that violence in computer games is "Very
Serious" or "Serious".

57% of those polled believe that government has a "major
responsibility" for restricting access to the games.



All persons may freely speak, write and publish their
sentiments qn all subjects,

being responsible for the abuse of such right.
(Section 3, Article 1, Bill of Rights, Constitution of the State of

Minnesota)

Psychological Studies - Violence in the Media:

• Twenty percent of suburban high-schoolers endorse shooting someone "who
has stolen something from you," (Toch and Silver, 1993)

• 49% of seventh- and eighth- graders studied prefer games involving human
or fantasy violence. (Funk, Journal of Clinical Pediatrics)

• Media violence is most likely to affect the behavior of individuals who are
already at-risk for violent behavior. (Kandel-Englander, 1994)

• The mechanism of impact may include learning and imitation, a triggering of
pree'xisting tendencies, or desensitization to actual violence. (Strasburger, 1995;
Huesman and Miller, 1994)

• In violent games, the winning strategies are violent actions. (provenzo, 1991)

Playing violent video games like Doom, Wolfenstein 3D or Mortal Kombat
can increase a person's aggressive thoughts, feelings and behavior both in
laboratory settings and in actual life, according to two studies appearing in
the April issue of the American Psychological Association's (APA) Journal of
Personality and Social Psychology. Furthermore, violent video games may be
more harmful than violent television and movies because they are interactive,
very engrossing and require the player to identify with the aggressor, say the
researchers. (APA Press, 2000)

• .All too many video games have themes that reward anti-social, violent
behavior, usually by a lone, Rambo-type character against hundreds of
nameless enemies. Few have educational themes or reward teamwork.
Yoong children naturally mimic what they see and respond to both real and
fictional violence.

So-called shooter games can develop hand-eye coordination beyond that of
soldiers in the military. This is why the day trader in Atlanta - an adult­
chose the Goldeneye video game to train for his shooting spree. We don't
know the long-term effects of virtual carnage, but we know it can foster
isolation, aggression towards women and desensitization to the pain of real
life human beings. (Vote.com)



VIOLENT VIDEO GAME FAQ SHEET

11
Information taken from the National Institute on Media and the Family

"Mediawise Video Game Report Card"

.. 920/0 of youngsters age 2 - 17 play video or computer
games.

.. The best selling games of the past year glorify and reward
extreme violence, particularly toward women. While these
games are rated M (Mature - Not Appropriate for Under
17), they are extremely popular with pre-teen and
teenage boys who report no trouble buying the
games.

o An example of this violence is the year's best selling
video game - Grand Theft Auto: Vice City. Every
day millions of youth, mostly male, are entertaining
themselves with a game that denigrates women
and glamorizes violence against them.

o Parents and other adults are almost totally unaware
of the content of the game. In a survey of over 600
parents and teachers, less than 30/0 had any
knowledge of the anti-female or excessively violent
content of the game.

o Studies of exposure to sexual violence suggest that
watching even short amounts of sexual violence,
such as the violence contained in Vice City, can
desensitize viewers to it.

The Overall Rating given to the entire gaming field as it relates
to child welfare issues by the National Institute on Media and the

Family is an uF."

This grade reflects the dramatic increase in violent games, and in
particular games rewarding violence against women. The grade also
reflects the questionable ratings in the video game field, the growing
problem of game addiction, and the continued ease with which
children and youth purchase or rent adult games.



ESRB ( Entertainment Software Rating Board) Video Game Rating System

EARLY Contains no violence. Child requires reading skills, fine motor skills and a high level of thinking skills.

CHILDHOOD
(Ages 3 and

Over)

KIDS TO ADULTS May contain scenes of mild animated violence or realistic violence, some comic fl1ischief or some

(Ages 6 and crude language.

Over)

TEENS Contains all of the above, plus more animated or realistic violence. May have strong language and/or

(Ages 13 and suggestive themes.

Over)

MATURE May contain everything in the Teen category plus realistic blood and gore, obscene language, drug

(Ages 17 and use and sexual innuendos.

Over)

ADULT ONLY Could contain graphic sex and/or violence, in addition to everything in the Mature category.



Testimony ofMinnesota PTA on SF 785,
(video rentals) to the Senate Crime Committee- 3/08/05

everychild. onevoice. ®

My name is Peggy Smith. I represent Minnesota PTA and am the parent of a 12 year old middle
school student. We are part ofNational PTA. With over 6 million members, National PTA is the
oldest and largest volunteer child and youth advocacy organization in the country. For over 100
years National PTA has been dedicated to securing adequate laws for the protection of youth. One
of our missions is "to support and speak on behalf of children and youth in the schools, in the
community, and before governmental bodies... that make decisions affecting children."} We also
work to help parents in developing parenting skills. Weare a non-profit, non-partisan
organization. Minnesota PTA has been advocating for children and youth for over 82 years.

For many years, National PTA has worked with government and business to develop policies
and legislation that would help to improve media available to children. In fact, National PTA's
involvement on this issue dates back to the early 1900s, when parents were concerned about their
children~sviewing of vaudeville shows. Still today, our members are concerned about ~\the impact
of ''television, video games, music and movie violence on the children of this nation".

• We currently have a National PTA position on media, adopted in 2003, which rolls
together several older positions dealing with pornography and rating systems which
encompasses recognition of the right of free speech of individuals to create and
disseminate a product,

• Urges parent to be involved with and monitor television movie, interactive video games
and concerts, etc.

• Urges rating systems for recorded music, movies, television and video games to alert
parents to objectionable content

• And commits to increasing awareness of the impact of television, video games and other
media on children

• And "supports efforts to encourage broadcasters ofnetwork and cable stations to refrain
from showing adult films and programming during hours when children are at home..."

• One example of our efforts in this area is our 10 year media collaboration with Cable in
the Classroom, the cable industry's foundation. Here's a parent guide to media which
resulted form that collaboration.

• National PTA and Minnesota PTA believe that this is a shared responsibility with media
industry, government parents.

According to testimony given before the U.S. Senate Governmental Affairs Committee regarding
the development of a uniform rating systenl, for all forms of entertainment, "There is a clear
causal connection between media violence and aggressive attitudes, values, and behavior,
uarticularly among children,,2 There are over 1000 studies that "point overwhelmingly to a causal
;onnection between media violence and aggressive attitudes, values and behavior." 3 "By age 18,

the ~Bt~B-dAgperson will have viewed an estimated 200,000 acts of violence on television
alonk~(j),~SnelhngAvenue N

St. Paul, MN 55108

(800) 672-0993
: Na1;tg~NJ9~!\~d?urces 2004-2005, Leadership sectio~ p.3 . .
- Tes'tl'ffiony ofNanonal PTA before U.S. Governmental AffaIrS Conmllttee on July 25,2001
3 NailliffiUl<p~~n Statement on "Children, Adolescents and the Media"
4 NatWi'i~Fpqp~<P6Sition Statement on "Children, Adolescents and the Media"

www.pta.org



everychild. onevoice. ®

Minnesota PTA has a couple ofpositions which pertain to this bill. First, we have a specific
position, adopted in 1991 on Video Rental Regulations, which reads as follows: The Minnesota
PTA urges legislation requiring all establishments to require appropriate proof of age to be shown
before X-rated or R-rated videos may be rented and written parental permission to rent PG-13
videos when not accompanied by an adult.,,5 Minnesota PTA members feel it is a shared
responsibility. We share the concerns for limiting access to developmentally inappropriate and
objectionable movies expressed in SF 785. We are concerned however that there is no shared
responsibility on the part of retailers to be a part of the solution. We do not feel it is appropriate to
make students the only ones bearing responsibility here. From our position it is clear that we

elieve that an important part of the solution to limiting access of children to rental videos rated
.LvIature is "to require all establishments renting videos to require appropriate proof of age.

Secondly, Minnesota PTA's position on television violence also supports our video rental
position. Basically, we believe exposure to television programming that has graphic sex scenes.
Obscene language, and violence is contrary to our children's best interest. We urge PTA members
to educate parents to monitor television programming and '10 support legislation requiring
commercial broadcasters to air more appropriate programming for children during the main times
that children watch T\T.,,6

In sum, Minnesota PTA believes that limiting access to mature rated videos is important; but the
remedy proposed in SF 785 to make it a petty misdemeanor for youth to rent videos is not a
provision which we support. Thank you for the opportunity to testify on behalf of Minnesota PTA.

Minnesota PTA
1667 Snelling Avenue N

St. Paul, MN 55108

(800) 672-0993

(651) 999-73':>0

5 MinntlBQttll<RT@!~bODk, p. 3-32
6 Minn~~rJ?ap&it!lo.t'glbook, p. 3-32

www.pta.org
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Memorandum in Opposition to Minnesota Senate Bill 785

The members of The Media Coalition believe that Senate Bill 785 likely
violates the First Amendment rights of retailers and others. The members of The
Media Coalition represent most of the publishers, booksellers, librarians, periodical
distributors, recording, movie and video game manufacturers, and recording and
video retailers in Minnesota and the rest of the United States.

S.B. 785 would bar any person under 17 years old from knowingly buying
or renting a videogame rated "AO" or "M" by the ,Entertainment Software Ratings
Board. Also, all retailers who sell or rent videogames would have to post a sign in
a prominent location that says: "It is against the law for a person under 17 to rent or
purchase a video game rated AO or M. Violators may be subject to a $25 fme."

The bar on the purchase or rental of videogames based on any rating system
is very likely unconstitutional. While voluntary ratings exist to help parents
determine what is appropriate for their children, government enforcement or
adoption of an existing rating system is constitutionally impermissible. Courts in
nine different states have ruled it unconstitutional either to enforce the Motion

. Picture Association ofAmerica's rating system or to financially punish a movie
that carries specific rating designations. MPAA v. Specter, 315 F.Supp. 824 (E.D.
Pa. 1970), enjoined enforcement of a Pennsylvania statute that penalized exhibitors
showing movies unsuitable for family or children viewing, as determined by
CARA ratings. In Eastern Federal Corporation v. Wasson, 316 S.E. 2d 373 (S.C.
1984), the court ruled that a tax of20% on all admissions to view movies rated
either "X" or unrated was an unconstitutional delegation of legislative power to a
private trade association. See also, Swope v. Lubbers. 560 F.Supp.1328 (W.B.
Mich, S.D. 1983) (use of M.P.A.A. ratings was improper as a criteria for
determination of constitutional protection), Drive-In Theater v. Huskey, 435 F.Sd

. 228 (4th Cir. 1970) (sheriff enjoined from prosecuting exhibitors for obscenity
based on "R" or "X" rating).

Further, when these ratings are applied to speech with violent content the
problem created by government enforcement of a ratings system is compounded.
Speech is presumed to be protected by the First Amendment unless it falls into a
few very narrow classes. As the Supreme Court said in Free Speech Coalition v.
Ashcroft, "As a general principle, the First Amendment bars the government from
dictating what we see or read or speak or hear. The freedom of speech has its
limits; it does not embrace certain categories of speech, including defamation,
incitement, obscenity and pornography produced with children." 535 U.S.1382,



1389 (2002). None of the types of speech cited by the court includes speech with violent content
alone. Violent content in otherwise constitutionally protected material is not a permissible
subject of government regulation for adults or minors. Every cqurt that has addressed this issue
has held that speech with violent content, without exception, is constitutionally protected.
Interactive Digital Software Ass'n v. St. Louis County, 329 F.3d 954 (8th Cir. 2003) enjoined
enforcement of a county ordinance that barred the sale or rental to minors ofvideo games with
violent content. American Amusement Machine Ass'n v. Kendrick, 244 F.3d 572 (ih Cir.
2001), cert. denied, 122 S.Ct. 462 (2001) enjoined enforcement of a city ordinance that limited
minors' access to violent video games. Video Software Dealers Ass'n v. Maleng, 325 F. Supp.
2d 118 (W.D. Wash. 20004) barred enforcement 'of a state law that barred dissemination to
minors of video games that included violence against "peace officers." Bookfriends v. Taft, 233
F.Supp.932 (S.D. Ohio, W. Div. 2002) de~med speech with violent content as fully protected by
the First Amendment and enjoined enforcement of Ohio's "harmful to juveniles" law that would
have criminalized dissemination to a minor of speech with violent content. Davis~Kidd

Booksellers, Inc. v. McWherter, 886 S.W. 2d 705 (Tenn. 1993) struck down a restriction on the
sale to minors ofmaterial containing "excess violence." Video Software Dealers Assn. v.
Webster, 968 F.2d 684 (8th Cir. 1992) held that "unlike obscenity, violent expression is protected
by the First Amendment." State v. Johnson, 343 So. 2d 705, 710 (La. 1977) declared that
prohibiting the sale of violent materials to minors exceeded the limits placed on regulation of
obscene materials by the u.S. Supreme Court. Sovereign News Co. v. Falke, 448 F. Supp. 306,
400 (N.D. Ohio 1977), while remanded on other grounds, overturned a statute defming as
"harmful to minors" material describing or representing "extreme or bizarre violence."

While minors do not enjoy the protection of the First Amendment to the same extent as
adults, the U.S. Supreme Court has ruled that "minors are entitled to a significant measure of
First Amendment protection, and only in relatively narrow and well-defined circumstances may
government bar public dissemination ofprotected material to them." Erznoznick v. City of
Jacksonville, 422 U.S. 212-13 (1975). In the case of Ginsberg v. New York. 390 U.S. 629
(1968), the U.S. Supreme Court established a three-part test for determining whether material is
"harmful to minors" and may therefore be banned for sale to minors. The mere presence of an
"adult" rating alerting parents that a video game might be inappropriate for minors is no basis for
assuming that the material meets the Ginsberg test. In fact, it is likely that most rated material
would not meet this legal threshold test for harmfulness. Therefore, a law barring the sale or
rental of such material would inevitably prevent minors from getting works that they have a First
Amendment right to possess.

Passage of this ordinance could prove costly. If a court declares it unconstitutional, there
is a good possibility that the state will be ordered to pay the plaintiffs' attorneys' fees. In several
recent successful challenges to videogame legislation, the state agreed to pay to the plaintiffs
more than $300,000 in attorneys' fees in each litigation.

Again, we ask you to please protect the First Amendment rights of all people of
Minnesota and defeat this legislation.



March 7, 2005

POSITION STATEMENT ON MINNESOTA S.F. 785

The Video Software Dealers Association (VSDA) and the more than 200 video and video game
retail establishments in the state ofMinnesota it represents are opposed to Senate File 785. This
bill would make it unlawful for anyone under age 17 to rent or purchase a video game rated "M"
("Mature") or "AO" ("Adults Only") by the Entertainment Software Rating Board (ESRB).

VSDA opposes S.F. 785 because it would usurp the rights of parents, is unnecessary, and would
violate the First Amendment and the Constitution of the State ofMinnesota. However, the home
video industry believes we have a role to play in helping parents ensure that their children do not
gain access to video games the parents deem inappropriate for them, and we actively assist
parents in this regard.

S.F. 785 Would Usurp the Rights of Parents

S.F. 785 would re~trict minors' access to certain video games even if their parents authorize
them to have access. Thus, it would usurp the rights of parents to determine whether a particular .
video game is appropriate for their children and would prohibit access to material the state deems
inappropriate, regardless ofa parent's wishes.

In addressing the issues related to'the content ofentertainment, the state cannot infringe the
rights ofparents to raise their families as they see·fit. Parents have a fundamental right to
determine which games their children can or cannot play. The state may not make these
decisions for parents.

Legal Restrictions Are Unnecessary

The best control ofentertainment is parental control. There is no better place than in a home
video store for parents to control the content of the video games and movies to which their
children'have access. Video retailers have already taken action to aid parents in making more­
informed entertainment choices for their families. They do this through the "Pledge to Parents"
program used by Movie Gallery and many other VSDA members and the similar, company­
specific programs used by VSDA members Blockbuster, Hollywood Video, and others.

The centerpiece ofPledge to Parents, established by VSDA in 1991, is a commitment by
participating retailers:



VSDA Statement on Minnesota S.F. 785
Page 2

1. Not to rent or sell videos or video games designated as "restricted" to persons under 17
without parental consent, including all movies rated "R" by the Motion Picture'
Association ofAmerica (MPAA) and all video games rated "Mature" by the ESRB.

2. Not to rent or sell videos rated ''NC-17'' by the MPAA or video games rated "Adults
Only" by the ESRB to.persons age 17 or under.

In addition, as part ofthe Pledge to Parents program, many retailers solicit from customers
written instructions regarding what types ofvideo games and movies can be rented or purchased
by family members. Thus, the voluntary systems of video stores allow parents, if they so choose,
to be even more restrictive than any government-enforced system would be.

Major mass merchant retailers that sell video games have also implemented policies to prohibit
the. sale of"Mature"-rated video games to minors. (We are unaware ofany major retailer that
sells video games rated "Adults Only".) .

S.F. 785 Would Violate the First Amendment

S.F. 785 would violate the First Amendment of the U.S. Constitution by placing legal restrictions
on the purchase or rental by minors ofcertain video games based on the ratings of the games.

We must note that a rating of"Mature" or "Adults Only" is not a legal determination that the
video or computer games should be restricted to adults, but rather is a voluntary advisory
provided by the video game industry to parents. An ESRB rating of "Mature" is a voluntary
advisory that means the video or computer game has been determined to contain content that
may be suitable for persons age 17 or older. An "Adults Only" rating means the ESRB believes
the "[c]ontent [is] suitable only for adults." The government cannot constitutionally restrict the
sale or rental of the games-even by minors-based on these voluntary industry ratings.

Video games, like other forms ofentertainment, are covered by the First Amendment. See
American Amusement Machine Association v. Kendrick, 244 F.3d 572 (7th Cir. 2001), cerl.
denied, 534 U.S. 994 (2001); Interactive Digital Software Association v. St. Louis County, 329
F.3d 954 (8th Cir. 2003); Video Software Dealers Association v. Maleng, 325 F. Supp. 2d 1180
(W.D. Wash. 2004). Minors have significant First Amendment rights, and "only in relatively
narrow and well-defined circumstances may' government bar public dissemination of protected
materials to them." Erznoznik v. City ofJacksonville, 422 U.S. 205, 212-13 (1975); see also
Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 511-14 (1969);
Rabeckv. New York, 391 U.S. 462 (1968).

Given U.S. Supreme Court decisions on entertainment products, it is clear that, in order for
government restrictions on video or computer games to be permissible, either: the material must
be legally "obscene" or "obscene for minors"; or the restriction must be based on a compelling
state interest and be narrowly tailored to alleviate the asserted problem. The restrictions on video
games proposed by S.F. 785 meet neither of these criteria. See American Amusement Machine
Association v. Kendrick, 244 F.3d 572 (obscenity law does not cover non-sexual depictions of
violence, and it is "unlikely" that there could be a compelling state interest that could justify a
restriction on minors' access to depictions of Violence); Interactive Digital Software Association
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v. St. Louis County, 329 F.3d 954 (finding no evidence of a compelling government interest that
could justify the county's restrictions on violent video games); Video Software Dealers
Association v. Maleng, 325 F. SUppa 2d 1180 (obscenity law does not cover non-sexual
depictions ofviolence, and there is no compelling state interest that could justify a law barring
dissemination to minors of video games that depict violence against law enforcement officers
because there is no evidence that such depictions lead to real-world violence against law
enforcement).

S.F. 785 Would Impermissibly Delegate Legislative Power

S.F. 785 may violate Article III, Section 1 ofthe Minnesota Constitution by delegating to a
private association (the ESRB) unfettered legislative authority to determine which video games
may legally be available for rental or sale to minors. See Lee v. Delmont, 228 Minn. 101, 112, 36
N.W.2d 530, 538 (Minn. 1949)(delegation of fact-finding function to an administrative agency
must be accompanied by clear policies and standards); House ofSeagram, Inc. V. Assam Drug
Co., 85 S.D. 27,33, 176 N.W.2d 491,495 (S.D. 1970)(delegation by the South Dakota
legislature of its discretionary power to private persons "creates a new and private government
and violates an essential concept of our democratic society and is constitutionally invalid").

Video Software Dealers Association

Established in 1981, the Video Software Dealers Association (VSDA) is the not-for-profit
international trade association for the $24 billion home entertainment industry. VSDA represents
more than 1,000 companies throughout the United States, Canada, and other nations. Its
members operate more than 12,500 retail outlets in the U.S. that sell and/or rent DVDs, VHS
cassettes, and console video gaInes. Membership comprises the full spectrum ofvideo retailers
(from single-store operators to large chains), video distributors, the home video divisions of
major and independent motion picture studios, and other related businesses that constitute and
support the home video entertainment industry.

Contact: Sean Bersell, Vice President, Public Affairs
818-385-1500 x226 or sbersell@vsda.org
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To fully understand the debate about violence in games and place it in some
rational context, it is important to first understand basic facts about the industry.

FACTS ABOUT GAME CONTENT AND CONSUMERS

III The average American video game player is 30 years old. The average game
buyer is 36 years old.

III Parents are involved in the purchase or rental of games 83 percent of the time,
according to a September 2000 Federal Trade Commission report, and industry
research in the United States shows that 90 percent of games are actually
purchased by adults. In other words, in an overwhelming majority of
instances, parents are ultimately making the decisions about what games
their kids acquire.

Ninety-two percent of parents report that they mon itor the content of the
games their children are playing.

III Game players under the age of 18 report that they get their parent's permission
83 percent of the ti me before purchasi ng a computer or video game.

III Computer and video games are rated by the Entertainment Software Rating
Board (ESRB) whose system includes age recommendations and content
descriptors. Even entertainment industry watchdogs such as Senator Joseph
Lieberman (D-CT) and the National Institute
on Media and the .Family, call the ESRB the VIIJEO GAME SALES, 2003
best med ia rati ng system inexistence. In
short, if people object to games that contain
violence, the information is available so they
can avoid buying them for themselves and
their families.

III Just as there is a wide spectrum of movies,
music and books available to consumers, the
video game industry provides a variety of
entertai nment choices for people of all ages.
In 2003, 54 percent of games sold were
rated" E" (for" Everyone"), 30.5 percent
were rated liT" (for "Teen"), and 11.9
percent were rated "M" (for "Mature").

........·............ who
monitor the of
games their children play:



JlJVENllE VIOLENT CRIME DECREASED DRAMATICAllY
FROM 1994 TO 2002 WHILE AT THE SAME TIME
COMPUTER AND vmEO GAME SALES SOARED

WHAT ABOUT YOUTH VIOLENCE? LOOKING AT THE STATISTICS

II Many of the games which include violent content and are sold in the United States ­
and some with far more violence - are also sold in foreign markets. But the
incidence of violent crime in these non-U.S. markets is considerably
lower than in the United States. This suggests that the cause of violent
cri me Iies elsewhere.

II Violent crime, particularly among the young, has decreased dramatically
during since the early 1990s while video games have increased steadily
in popularity and use.

From Gerard Jones' book Killing Monsters (2002):

Certainly video games haven't had any significant impact on real-world
cri me. liThe research on video games and cri me is compell ing to read,"
said Helen Smith, forensic psychologist, youth violence specialist, and
author of The Scarred Heart. "But it just doesn't hold up. Kids have
been getting less violent since those games came out. That includes
gun violence and every other sort of violence that might be inspired by
a video game." (p.167)

WHAT DOES THE SCIENCE SAY?
INDEPENDENT RESEARCH FINDINGS
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Office of Juvenile Justice and Delinquency Program for crime rates.

Bensley, L & Van Eeenwyk, J. (2000). "Video Games and Real-Life Aggression: Review of the Literature." Olympia,
WA: Washington State Department of Health.

This review was based on available objective research and was conducted by the State of Washington at the request of the state
legislature. These researchers reviewed every major study purporting to show that violent video games lead to aggressive behavior,
only finding that:

"In conclusion, current research evidence is not supportive of a major public concern that violent video games lead to real-life
violence." (p.256) .

Vastag, B. (2004). "Does Video Game Violence Sow Aggression?" Journal of the American Medical Association.

In a summary of research, researcher, Brian Vastag, details the results of major studies and their findings. His conclusion is that:

Consensus is lacking on whether video games with violent content fuel behavior in children and adolescents... If video games
do increase violent tendencies outside the laboratory, the explosion of gaming over the past decade - from $3.2 billion in sales
in 1995 to $7 billion in 2003, according to industry figures would suggest a parallel trend in youth violence. Instead, youth
violence has been decreasing.

Durkin, K. (1999). "Computer Games and Australians Today." Australian Government Office of Film and Literature
Classification.

In a review of the main developments in research into game play and its effects on children, Durkin finds:

Despite several attempts to find effects of aggressive content in either experimental studies or field studies, at best only weak
and ambiguous evidence has emerged ....... the accumUlating evidence - provided largely by researchers keen to demonstrate

VI



the games' undesirable effects - does indicate that it is very hard to find such effects and that they
are unlikely to be substantial. (p.36)

Office of the Surgeon General (2001). "Youth Violence: A Report of the Surgeon GeneraL" U.S.
Department of Health and Human Services.

After examining the science on violence in video games, the Surgeon General concluded:

The overall effect size for both randomized and correlational studies was small for physical aggression and moderate for
aggressive thinking... The impact of video games on violent behavior remains to be determined. (p.92)

Tremblay, R. (2004). "Physical Aggression During Early Childhood: Trajectories and Predictors." Pediatrics.

Dr. Richard Tremblay, professor of Pediatrics, Psychiatry and Psychology, Canada Research Chair in Child Development, and Director
of the Centre of Excellence for Early Childhood Development and widely considered one of the world's leaders in aggression studies,
has determined that:

Most children have initiated the use of physical aggression during infancy, and most will learn to use alternatives in the following
years before they enter primary school. Humans seem to learn to regulate the use of physical aggression during the preschool
years. Those who do not appear to be at highest risk of serious violent behavior during adolescence and adulthood. Results
from the present study indicate that children at highest risk of not learning to regulate physical aggression in early childhood
have mothers with a history of antisocial behavior during their school years, mothers who start childbearing early and who smoke
during pregnancy; parents who have low income, and have serious problems living together.

Sternheimer, K. (2003). "It's Not the Media: The Truth About Pop Culture's Influence on Children."

In her book, Dr. Sternheimer researches why the media is a constant target of attack and focal point of blame for society's ills. She
looks deeper into our societal dilemmas to see what other common factors could be affecting children.

Blaming media for changes in childhood and social problems has shifted our public conversation away from addressing the real
problems that impact children's lives. The most pressing crisis facing American children is not media culture but poverty (p. 4)
....We want research to support our fear so badly that even a minor study filled with flaws will be published and circulated
throughout the news media (p. 112)....Violent video games are a lot like dreams where we work out our fears or anxieties without
actually ever engaging in them (p.114).

Dr. Sternheimer also critiques an article, "Video Games and Aggressive Thoughts, Feelings and Behavior in Laboratory and Life,"
written in 2000 by Dr. Craig Anderson and Dr. Karen Dill.

... upon close inspection [of the article], the studies the article based its conclusions on are riddled with both conceptual and
methodological problems. Based on their research we cannot conclude that "playing violent video games can contribute to
aggressive and violent behavior in real life," as Time reported in 2000 (p. 119).

The authors adm it in their report that "the existence of a violent video game effect cannot be unequivocally established" from
their research. Nonetheless, this study was widely reported on in the news media as proof that "even small doses of violent
video games are harmful to children," even though children were not the subjects of the study (p. 120).

Cumberbatch, G. (2001). "Video Violence: Villain or Victim?" Video Standards Councif, U.K.

In a broad critique of media violence research in an effort to determine harmful effects, Dr. Guy Cumberbatch determined:

©2004. Entertainment Software Association.

T

The real puzzle is that anyone looking at the research evidence in this field could draw any conclusions about the pattern let
alone argue with such confidence and even passion that it demonstrates the harm of violence on television, in film and in video
games. While tests of statistical significance are a vital tool of the social sciences, they seem to have been more often used in
this field as instruments of torture on the data until it confesses something which could justify a publication in a scientific
journal. If one conclusion is possible, it is that the jury is not still out. It's never been in. Media violence has been subjected
to lynch mob mentality with almost any evidence used to prove guilt.



Essential Facts About Games and Court Rulings
Virtual Worlds and Judicial Realities

There have been many efforts on the part of state and local legislative bodies to
regulate access to games. However, courts have ruled that computer and video
games are protected speech, and efforts by these legislative bodies to ban or
limit access to or the sale of games they find objectionable will inevitably run
afoul of the First Amendment of the United States Constitution.

To provide a clear and easy to understand summary of various courts rulings, the
Entertainment Software Association (ESA) is providing this document with key,
parts of the judicial rulings highlighted. For the complete text of a ruling, please
contact our Public Relations Manager, Dan Hewitt at dhewitt@theESA.com.

United States Court of Appeals for the Seventh Circuit
American Amusement Machine Association, et al. v. Kendrick, et al.
244 F.3d 572
Decided: March 2001

Writing in a unanimous decision of a three judge panel, the Honorable Richard A.
Posner, of the Seventh Circuit reaffirmed that children have First Amendment
rights. He further wrote;

"To shield children right up to the age of 18 from exposure to violent descriptions and images
would not only be quixotic, but deforming; it would leave them unequipped to cope with the world
as we know it.

Maybe video games are different. They are, after all, interactive. But this point is superficial, in
fact erroneous. All literature (here broadly defined to include movies, television, and the other
photographic media, and popular as well as highbrow literature) is interactive; the better it is, the
more interactive. Literature when it is successful draws the reader into the story, makes him
identify with the characters, invites him to judge them and quarrel with them, to experience their
joys and sufferings as the reader's own. Protests from readers caused Dickens to revise Great
Expectations to give it a happy ending, and tourists visit sites in Dublin and its environs in which
the fictitious events of Ulysses are imagined to have occurred. The cult of Sherlock Holmes is
well known."

In reference to scientific studies, such as research by Craig Anderson, et aI.,
provided to the Court arguing that interactive games cause violent behavior:

"There is no indication that the games used in the studies are similar to those in the record of this
case or to other games likely to be marketed in game arcades in Indianapolis. The studies do not
find that video games have ever caused anyone to commit a violent act, as opposed to feeling
aggressive, or have caused the average level of violence to increase anywhere. And they do not
suggest that it is the interactive character of the games, as opposed to the violence of the images
in them, that is the cause of the aggressive feelings. The studies thus are not evidence that
violent video games are any more harmful to the consumer or to the public safety than violent
movies or other violent, but passive, entertainments. It is highly unlikely that they are more
harmful, because 'passive' entertainment aspires to be interactive too and often succeeds."



United States Court of Appeals for the Eighth Circuit
IDSA v. St. Loui~ County
329 F.3d 954, 957
Decided: June 2003

In another unanimous decision of a three judge panel, the Honorable Morris S.
Arnold, of the Eight Circuit Court of Appeals, found that First Amendment
protects a wide array of content, including video games. He wrote:

"If the first amendment is versatile enough to 'shield [the] painting of Jackson Pollack, music of
Arnold Schoenberg, or Jabberwocky verse of Lewis Carroll,' ... we see no reason why the
pictures, graphic design, concept art, sounds, music, stories and narrative present in video
games are not entitled to similar protection."

"We do not mean to-denigrate the government's role in supporting parents, or the right of parents
to control their children's exposure to graphically violent materials. We merely hold that the
government cannot silence protected speech by wrapping itself in the cloak of parental authority...
To accept the County's broadly-drawn interest as a compelling one would be to invite legislatures
to undermine the first amendment rights of minors willy-nilly under the guise of promoting parental
authority. "

Regarding the concern the games are harmful to minors because of their
content, the Court found the county's evidence, once again, studies by Craig
Anderson, et aI., to be unpersuasive:

"The...conclusion that there is a strong likelihood that minors who play violent video games will
suffer a deleterious effect on their psychological health is simply unsupported in the record ...[T]his
vague generality falls far short of a showing that video games are psychologically deleterious.
The County's remaining evidence included the conclusory comments of county council members;
a small number of ambiguous, inconclusive, or irrelevant (conducted on adults, not minors)
studies; and the testimony of a high school principal who admittedly had no information regarding
any link between violent video games and psychological harm...Where first amendment rights are
at stake, 'the Government must present more than anecdote and supposition.'"

Western District United States District Court
Video Software Dealers Association, et aI., v. Maleng, et al.
325 F. Supp.2d 1180
Decided: July 2004

From The Honorable Robert Lasnik, District Court Judge:

In his ruling, Judge Lasnik rejected the state's argument that video games should
be regulated under obscenity law, and declined the state's invitation to expand
the narrowly defined obscenity exception to include portrayals of violence.

"[S]uch depictions [of violence] have been used in literature, art, and the media to convey
important messages throughout our history, and there is no indication that such expressions have
ever been excluded from the protections of the First Amendment or subject to government
regulation," wrote Judge Lasnik.



Dismissing the claims of the state's expert witnesses and the studies presented,
Judge Lasnik determined:

"...the Court finds that the current state of research cannot support the legislative determinations
that underlie the Act because there has been no showing that exposure to video games that
'trivialize violence against law enforcement officers' is likely to lead to actual violence against
such officers. Most of the studies on which defendants rely have nothing to do with video games,
and none of them is designed to test the effects of such games on the player's attitudes or
behavior toward law enforcement officers. Where the studies do involve exposure to violent
video games, the subjects are often asked to play games selected by the researcher and are then
evaluated for behaviors that serve as proxies for actual aggression. Assuming, for the sake of
argument, that the frustrations inherent in learning a new game or console system are not
responsible for any measurable increase in hostility, neither causation nor an increase in real-life
aggression is proven by these studies."

Reinforcing that games are protected by the First Amendment, Judge Lasnik
wrote:

"The games at issue... [have] story lines, detailed artwork, original scores, and a complex
narrative which evolves as the player makes choices and gains experiences. All of the games
provided to the Court for review are expressive and qualify as speech for purposes of the First
Amendment. In fact, it is the nature and effect of the message being communicated by those
video games which prompted the state to act in this sphere."

Additionally, Judge Lasnik found that the state's attempt to ban the sale of games
depicting violence against law enforcement officers was impossibly vague and,
"failed to give a person of ordinary intelligence a reasonable opportunity to know
what is prohibited, so that he may act accordingly." He wrote:

"Would a game built around The Simpsons or Looney Tunes characters be 'realistic' enough to
trigger the Act? Is the level of conflict represented in spoofs like the Dukes of Hazzard sufficiently
'aggressive?' Do the Roman centurions of Age of Empires, the enemy officers depicted in Splinter
Cell, or the conquering forces of Freedom Fighters qualify as 'public law enforcement officers'?"



Cases on Regulation of Violent Materials

Winters v. New York, 333 U.S. 507 (1948). The United States Supreme Court held as impermissibly vague
a New York statute defining obscenity as material principally made up of criminal news, police reports, or
accounts of criminal deeds, or pictures, or stories of deeds of blood shed" lust or crime. The Court further
stated that, "[t]hough we can see nothing of any possible value to society in these magazines, they are
entitled to the same protection of free speech as the best of literature." Winters, 333 U.S. at 510.

Interstate Circuit. Inc v. City of Dallas, 366 F.2d 590 (5th Cir. 1966), remanded 391 U.S. 53, 88 S.Ct.
1649,20 L.Ed.2d 415 (1968). The Fifth Circuit struck down as overbroad and unconstitutional a Dallas city
ordinance that classified as "not suitable for young persons" any film which described or portrayed excessive
brutality or criminal violence, holding that "the standard for classification must be restricted to the control of
obscenity.1I The court asserted that narrowly tailored statutes aimed at protecting children from material
obscene to children can pass constitutional muster, provided that the statute's effect would not reduce
material available to adults only to that which would also be suitable for children.

Allied Artists Pictures Corp. v. Alford. 410 F. Supp. 1348 (W.O. Tenn. 1976). The court held as
unconstitutionally vague an ordinance prohibiting dissemination to juveniles of materials with llexcess
violence," defined as lithe depiction of acts of violence in such a graphic and/or bloody manner as to
exceed common limits of custom and candor, or in such a manner that it is apparent that the predominant
appeal of the material is portrayal of violence for violence's sake." The court noted that a system where
films are classified as either suitable or unsuitable for children, and when unsuitable, only exhibited with a
special license and posting of the film's classification, is an improper exercise of prior restraint. The court
concluded that the statute is overbroad, because its definition of what may be obscene to minors includes
material non-sexual in nature, citing Cohen v. California, 403 U.S. 15, which held that to be obscene, the
material in question must be, in some significant way, erotic.

Sovereign News Co. v. Falke, 448 F. Supp. 306(N.D. Ohio 1977). The court held an Ohio statute that
defined as "harmful to minors" material describing or representing llextreme or bizarre violence" to be an
unconstitutional restraint on free expression and overbroad. (Remanded on other grounds, 610 F. 2d 428
(6th Cir. 1979)). Applying Miller, the court noted that only material sexual in nature may be construed as
obscene and held that violent material not containing depictions or descriptions of sexual conduct will ,
always be afforded the highest degree of protection.

State v. Johnson, 343 So. 2d 705 (La. Sup. Ct. 1977). The court held a Louisiana statute prohibiting the
lladvertisement, exhibition or display of violent material, defined as any tangible work or thing which the
trier of facts determines depicts actual or simulated patently offensive acts of violence, including but not
limited to, acts depicting sadistic conduct, whippings, beatings, torture and mutilation of the human body"
as invalid for exceeding the lllimits placed upon the regulation of obscene materials." Following Miller, the
court found that if material is to be designated as obscene, it must be sexual in nature.

American Booksellers Ass'n v. Hudnut, 771 F. 2d 323 (ih Cir. 1985), aff'd 475 U.S. 1001 (1986). The
Seventh Circuit found an Indianapolis ordinance restricting speech-based content, subjugating women
through sex and/or violence, to be unconstitutionally over broad, noting that content-based restrictions
imposing a particular normative set of values is thought control, the effect of which would be to ban
speech not conforming to the political objectives of the ordinance. The court stated that: llracial bigotry,
anti-Semitism, violence on television, reporters' biases - these and many more influence the culture and
shape our socialization. None is directly answerable by more speech, unless that speech too finds its
place in the popular culture. Yet, all is protected as speech, however insidious. Any other answer leaves
the government in control of all of the institutions of culture, the great censor and director of which
thoughts are good for us." At 330.

Video Software Dealers Ass'n v. Webster, 968 F. 2d 684 (8th Cir. 1992). The Eighth Circuit found that a
Missouri Statute restricting the rental or sale to minors of video cassettes depicting violence did not fall
within the legal definition of obscenity for either minors or adults and violated the First Amendment,
because it was not narrowly tailored to promote a compelling state interest, it was unconstitutionally
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vague, and it unconstitutionally imposed strict liability. The court noted that where legislation may imperil
a fundamental right (in this case violent speech), a narrowly tailored law is a necessity. The court
concluded that the statute is an attempt to exercise a content-based speech restriction, which is
impermissible. The lack of definitions for such key words as "morbid" and "violence", the court observes,
limits the ability of lay people to be put on notice of what is and is not permissible speech. Finally, the
court concludes that the imposition of strict liability would have the effect of limiting total speech available,
since distributors of speech (here, video cassette sellers) would sell only the material that they had
personally inspected. "When First Amendment freedoms are at stake, the Supreme Court has (repeatedly
emphasized that precision of drafting and clarity of purpose are essential. lJl At 691.

Davis Kidd Booksellers v. McWherter, Tenn. Chancery Court #90- 1893- 111(1), Feb. 14, 1992; on
appeal to Tenn. Sup. Ct., #01 s01-9208-CH-00090, (argued Feb. 1993). The court held as
unconstitutionally vague a Tennessee statute prohibiting the display or sale of any material harmful to
minors, including material that contains "excess violence," because it required a subjective judgment on
the part of law enforcement as to the material in question.

Eclipse Enterprises, Inc v. Gulotta, 134 F 3d 63 (2d Cir 1997). The Second Circuit overturned a
Nassau county ordinance banning the sale of trading cards with pictures and descriptions of heinous
crimes or criminals, finding that the restriction violated the free speech clause of the First Amendment,
because the law was neither necessary nor narrowly drawn to protect the county's compelling interest in
protecting psychological well-being of minors and combating juvenile crime. The court noted that the
county was unable to present evidence demonstrating a link between youth violence and exposure to
violent material, which doomed the countts compelling state interest argument, because the county must
show that the speech leads to real harms. See Turner Broadcasting Sys., Inc. v. FCC, 512 U.S. 622.

AAMA v. Kendrick, 244 F.3d 572 (ih Cir.), cert. denied, 534 U.S. 994 (2001). The Seventh Circuit
affirmed that video games are a form of expression, which are protected by the -First Amendment and that
restrictions on a minor's access to video games that depict violence are unconstitutional. Judge Posner
rejected the concept of shielding children from violence and stated, liTo shield children up to the age of 18
from exposure to violent descriptions and images would not only be quixotic, but deforming: it would leave
them unequipped to cope with the world as we know it." Significantly, the court rejected Indianpolis'
reliance on the psychological studies authored by professors Anderson and Dill stating that, "those
studies do not support the ordinance."

IDSA v. St Louis County, 329 F.3d 954 (8th Cir. 2003). The Eighth Circuit Court of Appeals unanimously
ruled that a St. Louis County law seeking to ban the sale or rental of video and arcade games to minors
that depict violence is unconstitutional. In its ruling, the Eighth Circuit made three important findings.
First, the Court concluded that video games, regardless of content are constitutionally protected speech.
Second, the Court found that the county had utterly failed to establish that there is a compelling state
interest in regulating the sale of games to minors on behalf of parents, or the right of parents to control
their children's exposure to graphically violent materials. Third, the Court was dismissive of the county's
claim that violent video games need to be regulated because they have been proven to be harmful to
minors The Court found that the county's evidence which it called, " a small number of ambiguous,
inconclusive or irrelevant (conducted on adults not minors studies was unpersuasive."

VSDA v. Maleng, 325 F. Supp 2d 1180 (W.O. Wash. July 15, 2004). Federal District Court Judge Lasnik
granted the video game industry's motion for summary judgment, permanently enjoining the enforcement
of the Washington State law that would prohibit the sale of certain computer and video games based on
depictions of violence against law 'enforcement personnel. In the opinion, Judge Lasnik acknowledged
that video games are expressive and qualify as speech for the purposes of the First Amendment. He
rejected the State's argument that "obscenity" includes violence, and he concluded that current research
does not prove a causal link between violent video games and violent behavior. Finally, he opined that
the law was too broad to give a person of ordinary intelligence a reasonable opportunity to know what
was prohibited.

2



Bookfriends v. Taft, 233 F.Supp. 932 (S.D. Ohio 2002). The district court in Ohio enjoined the
enforcement of a statute that prohibited the dissemination of materials to juveniles which come within the
statute's definition of "harmful to juveniles". The court held that the statute's definition of "harmful to
juveniles", which was defined as including material that contains depictions or descriptions of violence,
cruelty, foul words and glorification of crime, was unconstitutionally overbroad. The case was appealed to
the Sixth Circuit, but subsequently, the Ohio legislature amended the statute to eliminate most of the
overbreadth problem. The Sixth Circuit remanded to address the applicability of the statute to the
internet.

February 2005
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Cases on Ratings

Drive In Theatres v. Huskey, 305 F. Supp. 1232 (W.O. N.C. 1969), aff'd 435 F.2d 228
(4th Cir 1970).

The court held that a sheriff's ban on films rated "R" and "X" by the MPAA
unconstitutionally incorporated a private organization's ratings and was an invalid prior
restraint lacking procedural safeguards, such as an expedited, prior adversary hearing
on the possible obscenity of the particular material, with the burden of proof resting on
the state to show that the material is obscene. "Probable cause for violation of obscenity
statutes is a jUdicial determination which cannot be delegated to the motion picture
distributors association nor to the film producers nor to studio officials. It is an individual
determination which has to be made film by film on a local level after an adversary
hearing, if convictions are to flow therefrom."

Hooksett Drive-In v. Hooksett, 110 N.H. 287 (1970).
The court held that a fee to regulate cannot be a fee to prohibit in disguise. The

town of Hooksett sought to impose a licensing fee of $500 per exhibition of an "X" rated
film at an open-air drive-in, "which the court found exercised a police power with respect
to the theatres, and that license and permit fees must be limited to covering the
regulatory expenses of the town.

Engdahlv. Kenosha, 317 F. Supp.1133 (E.D. Wisc.1970).
The court held a Kenosha city obscenity law unconstitutional for using the MPAA

guidelines in lieu of independent legislative standards and placing the burden of
challenging the ratings on the citizenry. The ordinance prohibited minors from seeing
adult films, defined as those rated by the MPAA in a category recommending that
"minors, unaccompanied by a parent or guardian, be denied admission." Because the
standards only came into play when a citizen took the step of appealing a rating, the
burden improperly rested on the appealing party, instead of on the censor. Freedman v.
Maryland, 380 U.S. 51 (1965). Additionally, the court ruled that prior restraint can only
be tolerated where it "operates under judicial superintendence and assures an almost
immediate judicial determination of the validity of the restraint." Bantam Books v.
Sullivan, 372 U.S. 58 (1963).

MPAA v. Specter, 315 F. Supp. 824 (E.O. Pa. 1970).
The court ruled that a PA statute, imposing criminal liability on exhibitors

warranting that a film is suitable for minors, and then in the course of displaying that
film, display before, during, or after, another film or preview that is unsuitable for minors,
is unconstitutional and void for vagueness, because it employs the MPAA rating system,
which uses no legislative standard. The court also held that the statute subjects only a
portion of exhibitors to criminal liability, since it applied only to films rated by the MPAA.

State v. Watkins, 259 S.Car. 185 (1972); vacated and remanded, sub. nom. Watkins v.
South Carolina, 413 U.S. 905 (1973); aff'd and remanded, 203 S.E. 2d 429 (1973).

The court held that the power to legislate may not be delegated to another part of
the government, to a private individual, corporation, or organization. Therefore, a statute
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exempting MPAA rated films from the obscenity law was held unconstitutional, because
the law exempted all MPAA approved films from state obscenity laws.

Eastern Federal Corporation v. Wasson, 316 S.E. 2d 373 (S.C. 1984).
The Supreme Court of South Carolina held a statute placing a 20% tax on all "X"

rated and un-rated films was unconstitutional, because the ratings contemplated were at
the sole discretion of an independent organization (the MPAA), and a tax based on a
rating would be an impermissible delegation of legislative power.

Swope v. Lubbers, 560 F. Supp 1328 (W.D. Mich, S.D. 1983).
The court held that movie ratings have no bearing on the movie's constitutional

status, and that a content-based prior restraint is unconstitutional, since it would put an
institution in the position of a censor. "First Amendment rights, however, have long been
regarded as among the most precious. As one court stated, 'It needs no citation to
suggest that first amendment liberties have been considered among the most important
guaranteed to citizens in the Bill of Rights."' At 11.

Potter v. State, 509 P.2d 933 (Ok!. Crim. App. 1973).
The court ruled that incorporating the MPAA ratings into the standard of criminal

liability is an unconstitutional delegation of legislative power, because it violates due
process, without rules, guidelines, or safeguards; and that statutes attempting to censor
and require the prior restraint of speech must be "narrowly drawn, reasonable, and with
definite standards." At 935. In support, the court quoted Justice Frankfurter: "legislation
must not be so vague, that language so loose, as to leave to those who have to apply it
too wide a discretion." At 936.

Weis v. Chatham County, Superior Ct., Chatham County, GA., Feb. 17, 1970.
The court ruled that an ordinance imposing different tax rates on theatres based

on the ratings of the films shown and requiring a special license for the display of "R"
and "X" rated films, abridges free speech "in that it stifles the dissemination of ideas via
the medium of film protected under the First Amendment." (Court Order, 4). The court
further ruled that the ordinance was unconstitutional on due process and equal
protection grounds, stating that the tax was a confiscatory measure designed to coerce
theater owners, and that the ordinance improperly differentiated between theaters.

Daniels Cablevision v. US, 835 F.Supp. 1 (D. D.C. 1993)
The District Court of DC ruled that legislation requiring cable operators to notify

subscribers of MPAA movie ratings constituted an unconstitutional content-based
"indecency" restriction. The court opined that Congress had simply incorporated the
MPAA's rating system as the measure of indecency. Its failure to define indecency for
itself, abdicating that responsibility to a trade association, was sufficient to invalidate the
legislation. The DC Circuit Court in Time Warner Entertainment v. FCC, 93 F.3d 957
(DC Cir. 1996), reversed this finding, holding that the legislation was merely a
disclosure statute and did not create a direct restriction on speech. However, the Circuit
Court explicitly noted that the MPAA's rating system does not measure which movies
are constitutionally protected and which are not.
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Media Column

Media Violence Research and Youth Violence Data:
Why Do They Conflict?

Cheryl K Olson, M~Rf S.D,

Objective: Contrary to media. hendlines and publk: perceptions, there is little evidence of a
substantial link· between exposure to violent interactive games and serious reaJwlik violence
or crime. Conclusion: Furth$r research is needed I)n whethu ttiolent ga~ may affect le$s
dramatic bu~ real CiJnCer1!$ $uch as bullying, fighting, or attitudes and belieft thn.t support
aggressUm, as well a9 Iww effects may vary by cmld characteristics and types of gartte$.
There is "Iso II need for research on the pctentinl benefits cf violent games for scme children
and adults. (Academic P~chiatry 2004; 28:144-150)

I t's almost an American tradition to blame the cor­
ruption of youth on violent mass media, from the

lurid "half-dimell novels of the 19th century to 19305
gangster films and 19506 horror/crime comics (1). In
1972, a report to the U.S. Surgeon General addressed
then-growing (:oncems about violent television. Its
authors portdered how television content and pro­
gramming practices could be changed to reduce the
risk of increasing aggression without causing other
social harms. They concluded: lIThe state of present
knowledge does not permit an agreed answer" (Z>.

Violent video games pre the most recent medium
to be decried by researchers, politidans( and the pop-­
ular press llS contributing to societYs ills. In partic­
ular, they were implialted in a series of notorious
shootings:

Although it is impossible to know e~t1y what
cau.sOO these teeM to attack their own classmates
ilnd teachers ... one possible contributing factor
i$ violent video games. Harris and lOebold en­
joyed playing the bloody, shoot·'em-up video

~O~ ... Protea6Of of Psychiatry ill the Harvald Medical
School Cen.rer lor Mlntll1 Health and Media, Boston. Massa­
chmsel1s. Addra& <:orre6pOndenee to Dr. Olson, Harvard Medi­
cal School Gmter for Mental He4Jth and Media, M4sSS3r:husetts
Genetll1 Hospital Depa.rtment ot Psychiatry, 271 Waverley Oab
Rd., Wll1~ MA 02452-8403; Chayl_olson@luns.harvard.oou
(E-mail).
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game Doom, a game licensed by the U.s. Army to
train Boldiers to effectively kill (3)

(Anderson and Dill did not cite a source {or the
use of Doom by the military. However, according to

the web aite of the U.s. Army Corps of Engineers TL""
pographic Engineering Center, Doom II was indeed
licensed in 1996 and transformed into MArine DOOM.
which "teaches concepts such as mutual fire team
S\lpport, protection of the automfltic rifleman, pro~r
sequencing of an attack, ammunition discipline and
sucression o{ command" (see www.tee.army.mi1/W "
tvd/survey/Marlne3)cx>m.htmlJ).

''We've been seeing a wlUJte rash of shootings
throughcut this country and in Europe that t~te
ba~k to kids who ~lJively play violent video
games. The kids involved as shoQters i.n Coll,1m~

bine were obsessively p1a.ying violent video
game&. We know after the Beltway eniper incident
where the 17-year-old was it fairly good shot, but
Mr. Muhammad, the police tell us, got him to
practi~ on an ultra-violent video gam.e in sniper
mode to break down his hesitancy to kilL"

-Washington State Rep. Mary Lou Oickers"...~
on The NCW$Hour with Jim Lehrerl July 7, 2003. (She Cl)­

sponsored legislation to ban the sale or rental of
games that portray violence against police to child ren
under 17.)
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The series of random shootings by Lee Malvo and
John Muhammad created panic in the Washington,
DC area. News headlines repeated claims by Malvo's
defense team that the youth had been brainwashed
and trained to kill while playing video games with
sniper shooting modes such as Halo, Tom Clancy's
Ghost Recon, and Tom Clancy's Rainbow Six: Covert Ops.
The jUry wa& shown clips of these games and of the
film The MAtrix. A psychologist testified that exposure
to this kind of entertainment makes violence seem
more acceptable and promotes violent thoughts and
actions. In response, the prosecutor simply asked,
'What about the millions and millions of young
American males who play video games and don't go
out and kill random poople on the street?" (4)

Certainly, the stealing, beating, strangling, and
hacking depicted in gamC$ such as Grand Theft Auto
Ill, Manhunt, and Mortal KQmbat: Deadly Alliance are
shocking to many adults, It seems reasonable to ag..
sume that wielding virtual guns and chainsaws must
be bad for our children. However, the potential of
gangster movies to trigger violence or teach criminal
methods to the young seemed just as real to previous
generations. Local censorship boards in New York
and Chicago edited out hundreds of scenes that "glo­
rified gangsters or outlaws" or "showed disrespect
for Jaw enforcement" (1),

In that place and time, it's possible that cinema
criminals such as James Cagney and Edward G. Rob­
inson were bad influences on some yQung people.
This can't be proved or disproved. Today, however,
most of us view these films as quaint entertainment
classics. Before we make sweeping assumptions
about the effects of media content, we must examine
the data,

School Shootings and Video Games

In respon~ to the outcry that followed deadly shoot·
ings in Colorado, Oregon, Kentucky, and Arkansas,
the U.S. Secret Service and the U.S. Department of
Education began a study called the Safe Schoollni­
tiattve (5). This involved an intensive review of the
37 incidents of "targeted" school violence, aimed at a
specific perS(m, group, type (such as "jocks" or
"geeks"), or at an entire school, that took place be­
tween 1974 and 2000, The goal was to look for com­
mon~lities and create a profi~ of potential attackers
in order to prevent future tragedies.

A~demk Psychiatry', 28:2, Summer 2004
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1be conclusion: There was no useful profile.
Along with male gender, the most common shared
trait was it history of suicide attempts or suicidal
thoughts, often with a documented history of ex­
treme depressed feelings. Ifall schools instituted pr0.­

grams to identify and refer depressed and suicidal
youth, more would receive treatment and promising
futures could be saved (6). But using those methods
to detect potential killers would result in overwhelm­
ing numbers of false positives and the stigmatization
of thousands. '

MOIOOVeT, there is no evidence that targeted vio.­
lence has illCI'6Ued in America's schools. WhiJe SUch;,

attacks have occutred in the past, they were and are
extremely rare events. The odds that a chUd will die
in school through murder or lNidde are less than one
in one miUion (7)~ What has drnmattcaUy increased is
our exposure to local and national newt a.bout the
fI~nt trend" in school shootings (8). Research has
shown that crime--satutated loal and national tele­
vision news reports increaae viewers' perception L){

both personal and. societal risk, regardless of actual
danger (9, 10).

Constant news coverage leaves 'the impression
that youthful crime is increasing. Some have referred
to a "wave of violence gripping America's youth,"
fueled by exposure to violent media (11). Using dat:1
supplied to the FBl by local law enforcement agen­
cies, the U.S. Offi~ of Juvenile JustiQ? and Delin­
quency Prevention reported (12) that the rate of ju­
venile arrests increased in the late 19808, peaking in
1994. At the time, this seemed to be a worrisom~

trend, but it proved to be an anomaly. Juvenile arrests
declined in each of the next 7 years. Between 1994
and 2001, arrests (or murder, forcible rape, robbery,
and aggravated assaultB feU 44%, resulting in the low­
est juvenile ilrrest rate for violent crimes since 19&1.
Murder arrests, which reached a high of 3,800 in 1993.
fell to lAOO in 2001 (12).

Interestingly, the sharp temporary rise in juvenile
murders from 1983 to 1993 has been attributed to 11

rapid rise in gun use, concentrated among black male
adolescents (13, 14). We have no evidence that b14lck
male adolescents' use of violent media differed sig­
nificantly from that of other young people, though
there is ample evidence that as a group, they have
greater expotiure to other risk factoTs for violence (15).
And what of juvenile arrests for property crimes? In
2001, these achieved their lowest level in over 3G
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years (12). In other words, t.benri no indkation that
violence rose in lockstep with the 6pt'ead of violent
gflmes, Of coune, this is not proof of lack 01 harm.

Could violent media have played some role in the
rare bu.t horrifying mass murders in our schools? This
can't be ruled out, but evidence is scant. AccOrding
to the Secret Service review, one in eight perpetrators
showed some interest in violent video games, one-­
fourth in violent movies, and on~fourth in violent
books, but there was no obvious pattern. Instead of
interactive games, their tntel'adive medium of choice
W3S pen and paper. Thirty seven percent expl'essed
violent thoughts and imagery through poems, essays,
and journal entries (5),

Trends in. Violent C~me Use

The rapid spread of video games among the young,
including violent games, has surprised and unnerved
many parents. Games with violent content and "Ma"
ture" ~tin&, are available for computers, all three
major game consoles (PlayStation 2, Xbox, and
GameCube), and portable handhelds such a5 Game
Boy.

According to a 1999 survey by the Kaiser Family
Foundation (16),83% of children ages 8 to 18 reported
having at least one video game console in their home,
and 45% had one in their bedroom. In /lddition, 74%
have at least Qne computer at home. Fifty·five percent
ofboys and 23% of girls said they played video games
on a typical dllY, with nearly 20%, primarily boys,
playing an "action or combat {game], (i.e., Duke Ntl~

kern, Doom)."
These figures have probably increased since that

time. According to the Entertainment Software As-­
sociation (formerly called the Interactive Digital Soft­
ware Association), sales of video and computer
games in the United States have grown steadily, from
$3.2 billion in 1995 to $7 billion in 2003. The industry
group is coy about how many children are actually
playing, stating only that among the "most frequenf'
computer and video game player!:', 30% and 38%, r~
spectively, are under age 18. Citing market research
data from 2000, an IDSA report (17) states that 61%
of game users are 18 or older (l'uggesting that 39%

are under 18).
Violent games are also widely sold. It is possible

to find even gore-laden games such as BIoodRayne
(named for its bustier-dad vampire spy heroine and
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described on the maker's web site as "an intense
third·person actionlhorror experience") at child­
friendly outlets such a8 Toys R U~. Similar to R~rated

movie retitrictions, retailers are supposed to prevent
sales of M-rated gam~ to youth under age 17. How~
ever, "mystery shopper" studies by the U.S. Federal
Trade Commission (18) found that young teens ages
13 to 16 were able to purchase M-rated games 85% o{
the time. This number declined to 69% in a foUow-u p
survey relea8ed in October 2003. In sum, playing
video and computer game&-mc1uding games with
violent contenl-is now a routine activity {or Amer­
ican youth, particularly boys.

Video Game Raeuch md Public Policy

How has this spurt in electronic game play affected
our youth? Along with the Washington, D.C. snipers
and school shooters, tleveral academic studies (pri­
marily experiments) have received broad coverage in
the popular media and are dted by the pretlS and
some advocacy groups as evidence that video games
create dangerous, aggressive thoughbJ, feelings, and
behaviors. Local, state, and federal legislation, in­
cluding criminal penalties for selling or renting cer­
tain games to minors, have been introduced based on
these studies'(19, 20), as have private law~ults (21).

Many of the1ie studies provide useful insights
into the potential for harm {and sometimes benefit}
from violent interactive games. But problems arise
when the customary dlscussion of limitations falls by
the wayside. Ideas are taken out of context and re­
peated in the media echo chamber, creating a false
sense of certain~Here are some of the limitations of
current studies as a basi:J for policy making, with U­
lustrative examples.

Some reseilfchers use "aggression" and "vio­
lence" almost interchangeably, implying that one in­
evitably leads to the other (22). Aggressive play that
follows exposure to games or carwons rontaining vi­
olence (23, 24) is not distinguished from aggres&ive
behavior intended to harm. Aggressive thoughts,
feelings, and behaviors J.llay be presented as equi"'a­
lent in importance a.nd treated as valid surroga.tes for
real-life violence, with the assumption that reducing
these factors will reduce harm (25). The muddled
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terminology and. unspoken assumptions can under~

mine the credibility of studies. After all, most par­
ents of whining toddlers have occasional aggTessive
thoughts and feelings, but that's a far cry from actual
~hild abuse.

Use of Violent Me4iIJ 1. Not Put Into
Contm With Other Known Contributors to

Aggres.ion OT Vi~1ena

Lee Malvo, for example, had a history of antiso­
cial and criminal behavior. He reportedly hunted and
killed perhapf) ZO cats with a slingshot and marbles
(4). Compared to playing violent video games, ani~

mal torture is both more unusual and directly related
to !tanning humans. According to pubUc health and
juvenile justice research, the mungest childhood pre­
dictors of youth violence are involvement in crime
(not necessarily violent crime), male gender, illegal
substance use, physical aggressiveness, family pov~

arty, and antisocial parents. As children grow older,
peer relatiorn;hips become important predictors: as-­
sociating with antisocial or delinquent peers, gang
membership, and lack of ties with prooocial peers and
groups (26).

A final problem with using aggression as a sur­
rogate for violence is that most children who are ag­
gressive or engage in antisocial hehavior do not grow
up to be violent adolescents or adults, and most vio­
lent adolescents were not notably aggressive as chil­
dren (26),

Test Conditions That Aye Diflkult to Generalize
to t/u! Real World

Experimental settings are not only artificial, but
turn game play into game "work." Subjects may have
only 10 minutes to learn and playa game before re­
mits are measured and cannot choose when to start
or stop plRying (27). Most experiments involve a sin­
gle game exposure,' which cannot reasonably repre­
sent the effects of playing an array of games in real
life (28). Additionally, young people commonly play
games with others. In the Kaiser Family Foundation
survey, virtually all children played their video
games with friends, siblings, or other relatives. (By
contrast, th~ majority of computer games were
played alone, although some children played with a
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friend in the room or with someone over the Internet.)
Effects of the social cootext of games) be they positive
or negative, have received little attention to date (291.

Thls is another barrier to broad general~tionof
research results. While it is not uncommon to recruit
~oUege undergraduates in psychology courses {or e\:­
perimental studies, those ~tu.dentsdiffer in 0 um~ro\J s
ways from the typical young American teen-the
population of greatest interest to most researchers
and policy makers (3). Other studies use samples that
are very narrow in age or geography (e,g., 10- aoo
l1-year~ld Flemish cltildren) (30).

A BUnkered Vkw of Causality

Some (but not aU) experimental studies na\"e
found that aggressive thoughts or behavior increase
after playing a particular video game (25/ 29). It has
been postulated that experimental studies prove cau~

sality by ruling out other plausible explanations (2.':-).
In the real world, however, this could be a very com­
plex relationship. That is, aggressive children may
seek out violent games, and violent games may r~

inforce aggre68ive behavior. This may be a two-way
relationship or the result of other factors such as \a-:k
of parental supervision orconnection. Additionally, d ­
fects of moderating variables, such as the nature and
context of violence in a given game, or subject age ...'f
developmental stage are often not considered (29).

Study Findings Are Combined in Ways Not
Appropriate for Policy Use

"Meta-analysis" and related techniques, for l'\.­

ample, may be used to merge study findings for a
more robust result. A 2004 meta~analysi6 of the effe-..."'ts
of playing violent video games (25) combined storlic-s
with subjects of VMying age and gender who were
exposed to different types and amounts of game vi'-r
lence in a variety of environments (experiments and
correlational studies), with varying outcomes--a
range of behavioral, cognitive, affective, and arousal
measures, Results were represented only in terms l.'(

average effect size. Given the different study types,
exposures, populations, and outcome measures, this
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goes wen beyond~ prohibition against "comparing
apples and oranges ff in meta-analyses (31, 32).

Again, however, the primary problem is the way
these findings are inrerpreted The size and represen­
tativeness of study samples were not considered in
assessing study qualit}'t and the ouocome of con­
cem-real-world violence Qf related harm-w~s

never directly s,tudied. Despite thi$, the results were
viewed as important evidence that violent game ex­
posure leads to major societal harm.

Current Thinking OR Game Violence Effects

The research community is shaJply divided on
whether violent ga~ are harmful, and if so, for
whom and to wnat degree. Several well-regarded re­
views have ~onduded that the current body of re­
sear~h is unable to support the argument that the fan­
tasy violence of games leads to real-life violence­
although this could change as evidence accumulates
(33) or games become more realistic (34).

In an appendix to its chapter on risk factors, the
Surgeon General's 2001 report on youth violence re­
viewed effects of exposure to violent media. The re.­
port noted that there is evidence for a small to mod­
erate short-term increase in physically and verbally
aggressive behavior. However, the sum of findings
from cross-sectional, experimental, and longitudinal
studies "suggest that media violence has a relatively
sman impact on violence" and that "the impact of
video games on violent behavior remains to be de­
terminedli (26).

PotentLitI Effects of Gama on IlBeJow
the Radar" Violen(e

This does not mean that we should put research on
media violence on the back burner. Instead, We need
to put it in context. First, many known risk factors for
violence arenit amenable to change, while exposure
to media (content and d<>ee) is potentially alterable.
Second, while they may not playa starring role in
headline-grabbing crimes, video games and other
violent m«iia could have les8 visible but significant
harmful effects on children's lives. For example, it's
feasible that certain types or amounts of video game
play could affect emotions, cognitions, perceptions,
and behaviors in ways that promote buUying and vic­
timiza tion.
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In recent years, we have become increasingly
aware of bullying as a threat to healthy development
and wen being. A large United States survey of ~hi1~

dren in grades 6 through 10 found that nearly 30%
reported occasional or frequent (at least once a week)
involvement as a bully, victim, or both (35). The most
recent government report on school crime and safety
(36) found that the percentage of children ages 12 to
18 who reported being bullied increased from 1999
(5%) to 2001 (8%). According to the latest National
Youth Risk Behavior Survey (37), the percentage of
high school studentf; who felt too unsafe to go to
school at least once in the previous 30 days increased
significantly from 1997 to 2001 (from 4% to 6.6%), In
200L .fewer adolescents repor~ carrying weapons
on school property (which could reflect aggressive in­
tent or a fear-based need for self-protection), but the
ritik of being threatened or injured. with a gun, club,
or knife on school property has not decreased, as 8.9%
of students reported this had happened to them at

least once in the previous 12 months.

SuggestiOl'lS for Future Resea.r(h

In summary, it's very difficult to document whether
and how violent video and computer games contrib­
ute to serious violence such as criminal assault or
murder. (Practically speaking, this would require a
massive and expensive study because game playing
is common, and murder is rare.) It is feasible, how­
ever, to study how violent games may contribute to
some types of everyday violence and aggression and
to the beliefs, attitudes, and interpretations of behav­
ior that support them. For example, are heavy players
of violent games more likely to view aggression as a
first-choice solution to problems instead of a last re­
sort (e.g., instead of talking or seeking mediation
first), to see violence as easily justified, to feel less
empathy for others, or to interpret ambiguous behav­
ior (e.g., a bump in the school hallway) asdeHberately
hostile, threatening, or disrespectful (34, 38)? Another
issue is whether and how the effects of video game
violence might be compounded by exposure to vjo­
lence in other media. Cautious interpretation is nec­
essary;. since there is always the risk of confusing
cause and effect or correlatwn with causation.

To make intervention efforts more effective and
cost-efficient, it's important to focus on which chil­
dren are at risk. Risk {actors for violence tend to occur
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in dusters. Violent game play may disproportion~

ately affect children who lack protective factors mIch
as a nurturing relationship with at least one adult and
connection to and relative ~uccess in school (39). A
child's stage of emotional or cognitive development
may a;lso be important.

The amount of time spent playing games is also
worthy of study. Given the ubiquity of violent game
play among boys, we might see a J~shaped curve,
similar to common findings in research on adult al~

coho} use: a little is health~ but a 1m becomes a health
risk (40). In other words, a moderate amount of in­
teractive game play may be associated with a health­
ier social life, while increasing amounts of play (or
solitary play> may correlate with poor adjustment or
emotional diffieulties.

Few researchers have asked children why they
play games and what meaning games have {or them
(29). While most probably play for fun or sociability,
some children seem to use games to vent anger or
distract themselves from problems, This could be
functional or unhealthy, depending on the child's
mental health and the amount aPd type of game pIa)'.
We know almost nothing about the differential effects
of games 01:' depressed or anxious children or those
with attention deficit-hyperactivity disorder.

There is also a need for research on the effects of
different types ofgames, going beyond the gore leveL
Does violence that serves a worthy end (e.g., a SWAT
team rescuing hostages) or violence that is ultimately
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punished (e.g., a criminal protagonist ends up dead
or in jail) have different effeeu, than violence that is

rewarded, even if the games are equally bloody? ~
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Finally; researchers must acknowledge that elec­
tronic: games are a moving target. The technology l.$
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ments in graphics, the rise of Internet gaming (41 .
the introduction of games controlled by voice or bod~'
movements (42), and the potential for increased tac­
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We might take a lesson from America's history '-~!.
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demnations and frightening anecdotes and focus ~)n
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media of earlier generations, we may look back 0n
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children may wonder what the fuss was about.
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MEMORANDUM IN OPPOSITION TO MINNESOTA SENATE BILL 785

The Entertainment Software Association (ESA) is the trade association representing
publishers of computer and video games for consoles, personal computers, and the Internet.
Our members publish over 90% of the $7 billion entertainment software sold in the United
States. 1

The ESA respectfully submits this memorandum in opposition to SB 785 before the
Minnesota Legislature that prohibits the sale or rental of a restricted video game, defined as a
video game rated "M" or "AO" by the Entertainment Software Association (ESRB), to a minor.
The bill requires retailers to post a warning sign and impose a fine on a minor who knowingly
rents or purchases a restricted video game.

The ESA opposes the legislation for three reasons. First, the proposal is unnecessary
because the entertainment software industry has created a successful self-regulatory program
to rate its products through the ESRB, and to provide rating information. Second, the
proposed legislation is unconstitutional because it restricts a minor's access to video games
that are neither obscene nor harmful under Minnesota law or the First Amendment. Third, the
proposed restrictions also have been found to violate Due Process, because they unlawfully
delegate legislative power to a private trade association.

THE ESRB RATING SYSTEM
The ESRB is a voluntary rating system that has provided consumers with information about
the age appropriateness and content of entertainment software. The ESRB issues five age­
based rating categories that are supplemented with short phrases, called descriptors that
highlight the content of the entertainment software. The rating categories are: Early Childhood
(EC - Ages 3 and older), Everyone (E - Ages 6 and older), Teen (T - Ages 13 and older),
Mature (M - Ages 17 and older), and Adults Only (AO - Limited to those 18 and older). There
are over 30 descriptors such as animated blood, suggestive themes, fantasy violence, intense
violence, cartoon violence and strong or mild language. Together the rating and descriptors
provide consumers with the advance information they need to make informed purchase and
rental decisions for their families.

In 2001, the FTC praised the ESRB as "the most comprehensive of the three [entertainment]
industry systems" and for helping parents make informed choices about the games their
children play. In September 2004, the Kaiser Family Foundation released a national survey of
parents that found the ESRB ratings system to be the most useful of all the [entertainment]
ratings systems. Ninety-one percent of parents surveyed said the video game ratings system
is somewhat to very useful. In fact, ESA has been in the forefront of entertainment industry

1ESA's Members: Activision, Inc.; Atari; Buena Vista Games; Capcom USA, Inc.; Crave
Entertainment; Eidos Interactive; Electronic Arts; Her Interactive; id software; Konami Digital
Entertainment America; LucasArts; Microsoft Corporation; Midway Games, Inc.; Namco Hometek,
Inc.; Nintendo of America, Inc.; NovaLogic, Inc.; SEGA of America, Inc.; Sony Computer
Entertainment America; Square Enix USA, Inc.; Take-Two Interactive Software, Inc.; THQ, Inc.; Ubi
Soft, Inc.; Vivendi Universal Games; Warner Bros. Interactive Entertainment, Inc; and Wild Tangent.



efforts that prohibit target marketing to children; encourage rating compliance at retail; and
educate parents and consumers about the ESRB ratings system.

58 785 IS UNNECESSARY
This legislation is unnecessary because the industry recognizes the importance of retailer
rating enforcement and is voluntarily working to achieve that goal. To that end, the ESA is
working with the Video Software Dealers Association (VSDA), the Interactive Entertainment
Merchants Association (I EMA), and individual retailers across the country to ensure that
retailers have information about the ESRB, to make ESRB rating information available to the
public and to enforce ESRB ratings. The National Institute on Media and the Family (NIMF)
recently found in its annual secret shopper survey that sales of M-rated games to minors were
prevented 66% of the time. This is an improvement from 45% last year.

In December 2003, the lEMA, which represents the nation's leading computer .and video game
retailers, announced a new initiative designed to prevent the sale of "M" rated games to
children under 17 years old. All lEMA members, who are responsible for 85% of all video and
computer games sold in the United States, pledged to implement by Holiday Season 2004 a
national carding program at the point of sale for games rated "M" by the ESRB. Moreover, the
VSDA is a strong supporter of the ESRB and utilizes a "Pledge to Parents" program to
promote voluntary enforcement of the ESRB's rating system guidelines.

The newly formed Coalition of Entertainment Retail Trade Associations (CERTA) representing
more than 2,000 retailers who operate more than 40,000 video and video game stores,
theatres, music stores, online music sites, and other retailers offering entertainment products
declared June 2004 "Ratings Awareness Month". The focus of this national annual campaign
is to encourage retailers to review their ratings education and voluntary ratings enforcement
policies, reemphasize those policies to their employees, and educate their customers about
the movie, music and video game ratings systems and store policies.

The ESRB also has an integrated multimedia consumer education campaign that includes TV,
print and online advertising, as well as a retail partnership program. The goal is to provide
parents and consumers with information about the content of computer and video games, so
they can make informed purchase decisions. The campaign, featuring the slogan "OK to
Play?-Check the Ratings," urges parents to use both components of the rating system
including rating symbols that suggest age appropriateness and content descriptors indicating
elements in a game that may have triggered a particular rating. In addition, the ESRB retail
partnership program includes materials that encourage and support enforcement of store
policies not to sell"M" rated games to customers under 17.

INDUSTRY DEMOGRAPHICS AND SALES STATISTICS
The vast majority of video games do not contain violence. Of the almost 10,000 titles rated by
the ESRB, 67% have been rated "E" as appropriate for all ages, 23%> have been rated "T" as
appropriate for those 13 and older and only 7% are rated "M" as suitable for those over 17.
And a look at sales figures for 2004 shows that titles suitable for a broad audience dominate
the best seller charts. In 2004, 13 out of the top 20 best selling video and PC games received
an "Everyone" rating, 2 were rated "Teen" and 5 were rated "Mature."

It is also worth observing that the typical video game costs between $30-$60. Adults
constitute 64% of video game players, with the average age being 29 years old according to
PricewaterhouseCooper. In 2003, 94% of computer game buyers and 84% of console game
players were over the age of 18. Thus, parents or adults, not children, make most purchases.
Entertainment Software Association. 317 Madison Avenue. 22nd Floor. New York, NY. 10017 • 917522-3250.917-522-3258 FAX
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In fact, according to the Federal Trade Commission (FTC), parents are involved in the
purchase of games more than 80% of the time. In the vast majority of cases, adults bring
games into the home.

S8 785 VIOLATES THE FIRST AMENDMENT TO THE U.S. CONSTITUTION
Video games are fully protected speech, receiving the same First Amendment protection as
books, movies, and television programs. IDSA v. St. Louis County, 329 F.3d 954, 957 (8th Cir.
2003) (holding video games as protected as the best of literature); AAMA v. Kendrick, 244
F.3d 572, 577-78 (7th Cir.) (describing in detail video games expressive qualities, including
their ability to convey age-old themes of literature, messages, and ideologies, just as books
and movies do); VSDA v. Maleng, 325 F.Supp.2d 1180 (W.O. Wa. 2004) (finding video games
to be expressive speech entitled to full First Amendment protection). In so holding, these
courts have enjoined laws that attempted to regulate minors' access to violent video games
and affirmed that there is no First Amendment exception for violent content in video games.

It also is important to note that the ESRB's "M" and "AO" ratings are strictly adVisory and not a
legal determination that particular video games are obscene or harmful to minors. A video
game may be given an "M" or "AO" rating as a result of language and/or violence that is
neither obscene nor harmful to minors based on U.S. Supreme Court decisions. While the
Supreme Court stated in Miller that obscenity was not protected by the First Amendment and
could be regulated by the states, it has repeatedly held that virtually all other portrayals of
behavior are protected by the First Amendment.

Access to a video game by an adult may be proscribed only if the video game is obscene,
which requires a finding that such games "if taken as whole, appeal to the prurient interest in
sex, which portray sexual conduct in a patently offensive way, and which taken as a whole, do
not have serious literary, artistic, political or scientific value... " Miller v. California, 413 U.S. 15,
21 (1973). Regulations limiting a minor's access to a video game face similar constitutional
scrutiny: access may be prohibited only if the video game is "harmful to minors," which requires a
finding that it depicts nUdity, sexual contact, sexual excitement, or sadomasochistic abuse which
"predominantly appeals ,to the prurient, morbid, or shameful interests of minors, which is patently
offensive to prevailing standards in the adult community concerning what is suitable for minors
and which is utterly without redeeming social importance for minors." Ginsberg v. New York, 390
U.S. 629 (1968). The prohibition against the sale or rental of video games rated "M" or "AO" by
the ESRB goes well beyond obscenity guidelines established by U.S. Supreme Court decisions.
The proposal is unconstitutional because it makes it a crime to sell or rent to a minor any video
game in contravention of its rating. The bill would deny minors access to material that is neither
obscene under the Supreme Court in Miller, nor harmful to minors under the standards
established by the Supreme Court in Ginsberg, and is thus protected speech.

S8 785 VIOLATES DUE PROCESS
The legislation relies upon the ESRB rating system by prohibiting a minor's access to "M" and
"AO" rated games. The incorporation of the ESRB rating system into law is a violation of Due
Process. Due Process is violated when a statute delegates the regulation for the operation of
a statute to a private association that is not subject to narrOWly and reasonably drawn definitive
standards. Rosen v. Budco, Inc., et aI., 10 Phila. at 112; Motion Picture Association v. Specter,
315 F.Supp. 824 (E.D. Pa 1970) (statute that penalized exhibitors who showed films and
previews that were "not suitable" for children as determined by MPAA ratings found
unconstitutional for vagueness). The Tennessee Attorney General's Office determined that
similar legislation constituted an unauthorized delegation of legislative authority, and was thus
unconstitutional, Opinion No. 00-068. The delegation to a private association or rating body,
Entertainment Software Association. 317 Madison Avenue. 22"d Floor. New York, NY. 10017 • 917522-3250. 917-522-3258 FAX
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whether it is the film industry's rating system or the video game industry's ESRB, of local
legislative authority is a violation of the Due Process clause.

Courts throughout the country have invalidated the incorporation of MPAA ratings in a variety.
of statutory contexts. We believe that the legislation's incorporation of the ESRB rating system
into law would meet the same fate. See State v. Watkins, 191 S. E. 2d 135(1972) vacated and
remanded on other grounds, Watkins v. South Carolina, 413 U.S. 905 (1973) (exemption from
state obscenity statute for films with the ·"MPAA code seal of Approval" violates Due Process);
Potter v. State, 509 P.2d 933 (1973) (obscenity statute that exempted films approved by the
MPAA was improper delegation of legislative authority); Drive-In Theater v. Huskey, 435 F.2d
228 (4th Cir. 1970) (sheriff enjoined from prosecuting exhibitors for obscenity based on "R" or
"X" rating); Daniels Cablevision v. US, 835 F.Supp. 1 (D. D.C. 1993) and in Time Warner
Entertainment v. FCC, 93 F.3d 957 (DC Cir. 1996), (the MPAA's rating system cannot be used
to measure which movies are indecent and constitutionally protected and which are not).

RESTRICTIONS ON VIOLENT CONTENT ARE UNCONSITITUTIONAL
The prohibition against the sale or rental of video games that depict violence goes well beyond
obscenity guidelines established by the U.S. Supreme Court. While the Court stated in Miller
that obscenity was not protected by the First Amendment, it has repeatedly held that virtually
all other portrayals of behavior, such as violence, are protected by the First Amendment. In
Winters v. New York, 333 U.S. 507 (1948), the Court had before it magazines that were
"nothing but stories and pictures of bloodshed and lust." 333 U.S. at 512. The Court found
that while the magazines had no serious literary or other value they were nevertheless fully
protected by the First Amendment. kL. At 510.

In Interstate Circuit, Inc. v. City of Dallas, 391 U.S. 53, 88 S.Ct. 1649 (1968), the Fifth Circuit
struck down as overbroad an ordinance which classified as "not suitable for young persons"
any film which described or portrayed excessive brutality or criminal violence. The Court found
that the restriction on brutality or violence was invalid and held that "~he standard for
classification must be restricted to the control of obscenity." The Supreme Court in Sovereign
News Co, v. Falke, 448 F. Supp. 306 (U.S.DC Ohio 977), cert. denied, 447 U.S. 923 (1980),
confirmed that material containing non-obscene violence, brutality, or cruelty could not be
banned. Further, the Supreme Court declared an Indianapolis ordinance unconstitutional
because it prohibited non-obscene sexual violence. ABA v. William Hudnut, 106 S. Ct. 1172
(1986). The Court reasoned that the First Amendment preserves the right of every speaker in
this nation to advocate even unpopular views. Thus, restrictions placed upon the depiction of
distasteful, upsetting or socially unacceptable behavior restrain free expression and are
unconstitutionally overbroad. The Eighth Circuit Court of Appeals invalidated a statute that
prohibited the sale or rental of "violent" videocassettes to minors. VSDA v. Webster, 968 F.2d
684 (1992). A Nassau county ordinance barring the sale of trading cards to minors that depict
heinous crimes in Nassau County was declared unconstitutional, Eclipse Enterprise, Inc. v.
Gulotta, 134 F.3d 63 (2d Cir. 1997). Bookfriends v. Taft, 233 F.Supp.932 (S.D. Ohio, W. Div.
2002). The Court deemed speech with violent content as fully protected by the First
Amendment and enjoined enforcement of Ohio's "harmful to juveniles" law that would have
criminalized dissemination to a minor of speech with violent content. The Seventh and Eighth
Circuits have held it unconstitutional to limit minors' access to violent video games. AAMA v.
Kendrick, (7th Cir. 2001), cert. den.; IDSA v. St. Louis County. Most recently in VSDA v.
Maleng, the District Court declared unconstitutional a statute that prohibited the sale or rental
of violent video games to minors and rejected the argument obscenity should be expanded to
include graphic portrayals of violence.
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NO EVIDENCE OF A CAUSAL LINK BETWEEN VIOLENT VIDEO GAMES AND CRIMINAL
ACTS
In M?\y 2000, the Washington State Department of Health conducted an extensive study,
researching whether a link exists between violent video games and real life violence. After
reviewing three databases, identifying 25 reports and looking at three different age groups, the
Department of Health concluded that "the research evidence is not supportive of a major public
concern that violent video games levels to real life violence." The Department reaffirmed this
conclusion in 2002. The National Association of Attorneys General (NAAG) released a report
in April 2000, studying the causes of youth violence. The report found that home life and
harassment by peers were the number 1 and 2 causes of youth violence in the country.

On January 17, 2001, Surgeon General David Satcher released a comprehensive report,
Youth Violence: A Report of the Surgeon General which examined all studies on youth
violence, to establish the scope of youth violence in the United States. The report found that
youth violence is caused by numerous factors and targets lifestyle decisions, such as drugs,
guns and gangs, as the main cUlprits causing violence in young people. Surgeon General
Satcher said, "The report found ... that it was extremely difficult to distinguish between the
relatively small long-term effects of exposure to media violence and those of other influences."

A report prepared by the FBI, Lessons Learn'ed: A FBI Perspective School Violence Seminar
includes a cumulative offender profile of school shooters and listed thirty factors, such as low
self-esteem, fascination with firearms and a lack of family support that may be indicators of
violent acts. The report did not list playing video games as a factor. In fact, many of the
shooters share the factors cited by the FBI including a fascination with guns, dysfunctional
family, isolation from peers, emotional problems, prior threats to commit acts of violence, and
acts of cruelty to animals. Recently, in VSDA v. Maleng, the Court reviewed the current social
science on the effects of video game play and concluded that the research does not show that
exposure to violent content produces sudden, actual violent behavior.

MINNESOTA TAXPAYERS WOULD 8E LIABLE
Since a statute that singles out constitutionally protected speech is a violation of rights
(particularly when based on the content of the speech), prevailing plaintiffs who invalidate the
law are entitled to an award of court costs and attorneys' fees. Thus, Minnesota taxpayers
would not only bear the cost of defending an invalid law, but also the cost of a successful
challenge. In a challenge to a Missouri statute that regulated access to violent video cassettes,
the Eighth Circuit required Missouri to pay the plaintiffs nearly $200,000 in court costs and
attorneys' fees in VSDA v. Webster. In 2002, Indianapolis paid the arcade industry $318,000
stemming from their successful challenge of a violent arcade game statute in addition to about
$400, 000 spent in their defense of the ordinance, resulting in criticism from constituents for
enacting a law without carefully scrutinizing constitutional issues. St. Louis County paid the
IDSA $180,000 for court costs and attorney fees stemming from their challenge of an
ordinance prohibiting the sale or rental of violent video games to minors, IDSA v. St Louis
County. Most recently, the State of Washington paid almost $350,000 in attorney fees to the
ESA, in VSDA v. Maleng, after the U.S. District Court struck down the state's statute
prohibiting the sale or rental of violent video games to minors.

S8 785 INTERFERES WITH PARENTAL AUTHORITY
The bill would interfere with the right of parents to make their own decisions regarding which
entertainment software products their child should use. The ESA does not believe that it is
appropriate to expand the role of government to make personal choices for parents; nor do we
believe that parents would support such government intrusion in their lives. We submit that
Entertainment Software Association. 317 Madison Avenue. 22nd Floor. New York, NY. 10017.917522-3250.917-522-3258 FAX
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parents must decide what games, books, and movies their children should see, not the
government.

CONCLUSION
As stated, with the ESA working with computer and video game retailers to encourage use of
the ESRB rating system and display of the ESRB rating information signage, retailers
throughout the State of Minnesota voluntarily enforce the rules of the ESRB rating system.
Further, unless a video game meets the narrow definition of obscenity for adults set forth by
the Supreme Court in Miller, or is "harmful to minors" in Ginsberg, it may not be prohibited.
The legislation requires the enforcement of the ESRB rating system without any legal
determination of whether the game is obscene or harmful to minors. Such restrictions are
constitutionally invalid and adverse to the public interest in fostering and protecting free
speech. Finally, the incorporation in the legislation of the, ESRB rating system as a standard to
prohibit access to minors to video games unlawfully delegates legislative authority to a private
association in violation of the Due Process clause of the U.S. Constitution.

Therefore, for practical reasons as well as for constitutional infirmities, the ESA respectfully
urges the Minnesota Legislature to defeat Senate Bill 785.
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In the
United States Court of Appeals
For the Seventh Circuit

No. 00-3643

American Amusement Machine Association, et aI.,

Plaintiffs-Appellants,

v.

Teri Kend rick, et aI.,

Defendants-Appellees.

Appeal from the United States District Court
for the Southern District of Indiana, Indianapolis Division.
No. IPOO-1321-C H/G--David F. Hamilton, Judge.

Argued December 1, 2000--Decided March 23, 2001

Before Posner, Diane P. Wood, and Williams, Circuit
Judges.

Posner, Circuit Judge. The manufacturers of video
games and their trade association seek to enjoin,
as a violation of freedom of expression, the
enforcement of an Indianapolis ordinance that
seeks to limit the access of minors to video
games that depict violence. Denial of a
preliminary injunction has precipitated this
appeal.

The ordinance defines the term "harmful to
minors" to mean "an amusement machine that
predominantly appeals to minors' morbid interest
in violence or minors' prurient interest in sex,
is patently offensive to prevailing standards in
the adult community as a whole with respect to
what is suitable material for persons under the



age of eighteen (18) years, lacks serious
literary, artistic, political or scientific value
as a whole for persons under" that age, and
contains either "graphic violence" or "strong
sexual content." "Graphic violence," which is all
that is involved in this case (so far as appears,
the plaintiffs do not manufacture, at least for
exhibition in game arcades and other public
places, video games that have "strong sexual
content"), is defined to mean "an amusement
machine's visual depiction or representation of
realistic serious injury to a human or human-like
being where such serious injury includes
amputation, decapitation, dismemberment,
bloodshed, mutilation, maiming or disfiguration
[disfigurement]."

The ordinance forbids any operator of five or
more video-game machines in one place to allow a
minor unaccompa.nied by a parent, guardian, or
other custodian to use "an amusement machine that
is harmful to minors," requires appropriate
warning signs, and requires that such machines be
separated by a partition from the other machines
in the location and that their viewing areas be
concealed from persons who are on the other side
of the partition. Operators of fewer than five
games in one location are subject to all but the
partitioning restriction. Monetary penalties, as
well as suspension and revocation of the right to
operate the machines, are specified as remedies
for violations of the ordinance.

The ordinance was enacted in 2000, but has not
yet gone into effect, in part because we stayed
it pending the decision of the appeal. The
legislative history indicates that the City
believes that participation in violent video
games engenders violence on the part of the
players, at least when they are minors. The City
placed in evidence videotapes of several of the
games that it believes violate the ordinance.

Although the district judge agreed with the
plaintiffs that video games, possibly including
some that would violate the ordinance, are



"speech" within the meaning of the First
Amendment and that children have rights under the
free-speech clause, he held that the ordinance
would violate the amendment only if the City
lacked "a reasonable basis for believing the
Ordinance would protect children from harm." He
found a reasonable basis in a pair of empirical
studies by psychologists which found that playing
a violent video game tends to make young persons
more aggressive in their attitudes and behavior,
and also in a larger literature finding that
violence in the media engenders aggressive
feelings. The judge also ruled that the
ordinance's tracking of the conventional standard
for obscenity eliminated any concern that the
ordinance might be excessively vague.

Having decided that the ordinance did not
violate the plaintiffs' constitutional rights,
the district judge did not consider the other
criteria that might bear on the decision to grant
or deny a preliminary injunction. In this appeal
too, the parties argue only over whether the
ordinance is legal, tempting us to treat this as
if it were an appeal from a final judgment in
favor of the defendants. We shall consider at the
end of the opinion whether there is any occasion
for further proceedings in the district court.

The ordinance brackets violence with sex, and
the City asks us to squeeze the provision on
violence into a familiar legal pigeonhole, that
of obscenity, which is normally concerned with
sex and is not protected by the First Amendment,
while the plaintiffs insist that since their
games are not obscene in the conventional sense
they must receive the full protection of the
First Amendment. Neither position is compelling.
Violence and obscenity are distinct categories of
objectionable depiction, Winters v. New York, 333
U.S. 507, 518-20 (1948); United States v. Thoma,
726 F.2d 1191, 1200 (7th Cir. 1984) ("depictions
of torture and deformation are not inherently
sexual and, absent some expert guidance as to how
such violence appeals to the prurient interest of
a deviant group, there is no basis upon which a



trier of fact could deem such material obscene");
State v. Johnson, 343 So. 2d 705,709-10 (La.
1977), and so the fact that obscenity is excluded
from the protection of the principle that
government may not regulate the content of
expressive activity (as distinct from the time,
place, or manner of the activity) neither compels
nor forecloses a like exclusion of violent
imagery. This would be obvious if a pornographer
were to argue that because violence is "like"

. obscenity yet has not yet been placed on the list
of expressive forms that can be regulated on the
basis of their content, see, e.g., R.A.V. v. City
of S1. Paul, 505 U.S. 377, 382-84 (1992); DiMa
Corp. v. Town of Hallie, 185 F.3d 823, 827 (7th
Cir. 1999), obscenity should be struck from the
list.

We shall discover some possible intersections
between the concerns that animate obscenity laws
and the concerns that animate the Indianapolis
ordinance as we proceed, but in general the
concerns are different. The main worry about
obscenity, the main reason for its proscription,
is not that it is harmful, which is the worry
behind the Indianapolis ordinance, but that it is
offensive. A work is classified as obscene not
upon proof that it is likely to affect anyone's
conduct, but upon proof that it violates
community norms regarding the permissible scope

. of depictions of sexual or sex-related activity.
Miller v. California, 413 U.S. 15,24 (1973);
United States v. Moore, 215 F.3d 681,686 (7th
Cir. 2000); United States v. Langford, 688 F.2d
1088, 1091 (7th Cir. 1982); United States v. Loy,
237 F.3d 251,262 (3d Cir. 2001). Obscenity is to
many people disgusting, embarrassing, degrading,
disturbing, outrageous, and insulting, but it
generally is not believed to inflict temporal (as
distinct from spiritual) harm; or at least the
evidence that it does is not generally considered
as persuasive as the evidence that other speech
that can be regulated on the basis of its
content, such as threats of physical harm,
conspiratorial communications, incitements,
frauds, and libels and slanders, inflicts such



harm. There are people who believe that some
forms of graphically sexual expression, not
necessarily obscene in the conventional legal
sense, may incite men to commit rape, or to
disvalue women in the workplace or elsewhere,
see, e.g., Catharine A. MacKinnon, Only Words
(1993); but that is not the basis on which
obscenity has traditionally been punished. No
proof that obscenity is harmful is required
either to defend an obscenity statute against
being invalidated on constitutional grounds or to
uphold a prosecution for obscenity. Offensiveness
is the offense.

One can imagine an ordinance directed at
depictions of violence because they, too, were
offensive. Maybe violent photographs of a person
being drawn and quartered could be suppressed as
disgusting, embarrassing, degrading, or
disturbing without proof that they are likely to
cause any of the viewers to commit a violent act.
They might even be described as "obscene," in the
same way that photographs of people defecating
might be, and in many obscenity statutes are,
included within the legal category of the
obscene, Miller v. California, supra, 413 U.S. at
25; Pope v. Illinois, 481 U.S. 497, 501 n.4
(1987); United States v. Langford, supra, 688
F.2d at 1091 n. 3, even if they have nothing to
do with sex. In common speech, indeed, "obscene"
'is often just a synonym for repulsive, with no
sexual overtones at all.

But offensiveness is not the basis on which
Indianapolis seeks to regulate violent video
games. Nor could the ordinance be defended on
that basis. The most violent game in the record,
"The House of the Dead," depicts zombies being
killed flamboyantly, with much severing of limbs
and effusion of blood; but so stylized and
patently fictitious is the cartoon-like depiction
that no one would suppose it "obscene" in the
sense in which a photograph of a person being
decapitated might be described as "obscene." It
will not turn anyone's stomach. The basis of the
ordinance, rather, is a belief that violent video



games cause temporal harm by engendering
aggressive attitudes and behavior, which might
lead to violence.

This is a different concern from that which
animates the obscenity laws, though it does not
follow from this that government is helpless to
respond to the concern by regulating such games.
Protecting people from violence is at least as
hallowed a role for government as protecting
people from graphic sexual imagery. Chaplinsky v.
New Hampshire, 315 U.S. 568, 572-73 (1942),
permits punishment of "fighting words," that is,
words likely to cause a breach of the peace-­
violence. See also R.A.V. v. City of St. Paul,
supra, 505 U.S" at 386, 391-92. Such punishment
is permissible "content based" regulation, and in
effect Indianapolis is arguing that violent video
games incite youthful players to breaches of the
peace. But this is to use the word "incitement"
metaphorically. As we'll see, no showing has been
made that games of the sort found in the record
of this case have such an effect. Nor can such a
showing be dispensed with on the ground that
preventing violence is as canonical a role of
government as shielding people from graphic
sexual imagery. The issue in this case is not
violence as such, or directly; it is violent
images; and here the symmetry with obscenity
breaks down. Classic literature and art, and not
merely today's popular culture, are saturated
with graphic scenes of violence, whether narrated
or pictorial. The notion of forbidding not
violence itself, but pictures of violence, is a
novelty, whereas concern with pictures of graphic
sexual conduct is of the essence of the
traditional concern with obscenity.

There is a hint, though, that the City is also
concerned with the welfare of the game-playing
children themselves, and not just the welfare of
their potential victims. This concern is implicit
in the City's citation of Ginsberg v. New York,
390 U.S. 629, 639-43 (1968), which holds that
potential harm to children's ethical and
psychological develop,ment is a permissible ground



for trying to shield them from forms of sexual
expression that fall short of obscenity. See also
FCC v. Pacifica Foundation, 438 U.S. 726, 749-50
(1978). Ginsberg upheld a statute that forbade
any representation of nudity"that "(i)
predominantly appeals to the prurient, shameful
or morbid interest of minors, and (ii) is
patently offensive to prevailing standards in the
adult community as a whole with respect to what
is suitable material for minors, and (iii) is
utterly without redeeming social importance for
minors." 390 U.S. at 633. In the present setting,
concern with the welfare of the child might take
two forms. One is a concern with the potential
psychological harm to children of being exposed
to violent images, and would be unrelated to the
broader societal concern with violence that was
the primary motivation for the ordinance.
Another, subtler concern would be with the
consequences for the child incited or predisposed
to commit violent acts by exposure to violent
images. In Hoctor v. U.S. Dept. of Agriculture,
82 F.3d 165, 168 (7th Cir. 1996), we noted that
the Animal Welfare Act requires secure
containment of dangerous animals in part because
if they escape and injure a human being they are
likely to be killed. A child who is caught and
punished for committing a violent act suffers,
much as his victim does--indeed, one purpose of
punishment is to inflict on the criminal
suffering commensurate with that of his victims,
either to deter him or others from committing
such crimes or (in retributive theory) because it
is considered just that he should suffer as his
victims do. Obscenity statutes, too, might be
thought concerned not just with offensiveness, or
with third-party effects (the thrust of the
Indianapolis pornography ordinance, a precursor
of the present ordinance, invalidated in American
Booksellers Association, Inc. v. Hudnut, 771 F.2d
323 (7th Cir. 1985), aff'd without opinion, 475
U.S. 1001 (1986)), but also with the potential
harm to the consumer of obscenity, especially a
child who might be disturbed by graphic sexual
images or suffer psychological harm--and thus
Ginsberg. See also Osborne v. Ohio, 495 U.S.1 03,



111 (1990).
If the community ceased to find obscenity

offensive, yet sought to retain the prohibition
of it on the ground that it incited its consumers
to commit crimes or to engage in sexual
discrimination, or that it interfered with the
normal sexual development of its underage
consumers, a state would have to present a
compelling basis for believing that these were
harms actually caused by obscenity and not
pretexts for regulation on grounds not authorized
by the First Amendment. The Court in Ginsberg was
satisfied that New York had sufficient grounds
for thinking that representations of nudity that
would not constitute obscenity if the consumers
were adults were harmful to children. We must
consider whether the City of Indianapolis has
equivalent grounds for thinking that violent
video games cause harm either to the game players
or (the point the City stresses) the public at
large.

The grounds must be compelling and not merely
plausible. Children have First Amendment rights.
Erznoznik v. City of Jacksonville, 422 U.S. 205,
212-14 (1975); Tinker v. Des Moines Independent
School District, 393 U.S. 503, 511-14 (1969).
This is not merely a matter of pressing the First
Amendment to a dryly logical extreme. The
murderous fanaticism displayed by young German
soldiers in World War II, alumni of the Hitler
Jugend, illustrates the danger of allowing
government to control the access of children to
information and opinion. Now that eighteen-year­
olds have the right to vote, it is obvious that
they must be allowed the freedom to form their
political views on the basis of uncensored speech
before they turn eighteen, so that their minds
are not a blank when they first exercise the
franchise. And since an eighteen-year-old's right
to vote is a right personal to him rather than a
right to be exercised on his behalf by his
parents, the right of parents to enlist the aid
of the state to shield their children from ideas
of which the parents disapprove cannot be plenary
either. People are unlikely to become well-



functioning, independent-minded adults and
responsible citizens if they are raised in an
intellectual bubble.

No doubt the City would concede this point if
the question were whether to forbid children to
read without the presence of an adult the
Odyssey, with its graphic descriptions of
Odysseus's grinding out the eye of Polyphemus
with a heated, sharpened stake, killing the

. suitors, and hanging the treacherous
maidservants; or The Divine" Comedy with its
graphic descriptions of the tortures of the
damned; or War and Peace with its graphic
descriptions of execution by firing squad, death
in childbirth, and death from war wounds. Or if
the question were whether to ban the stories of
Edgar Allen Poe, or the famous horror movies made
from the classic novels of Mary Wollstonecraft
Shelley (Frankenstein) and Bram Stoker (Dracula).
Violence has always been and remains a central
interest of humankind and a recurrent, even
obsessive theme of culture both high and low. It
engages the interest of children from an early
age, as anyone familiar with the classic fairy
tales collected by Grimm, Andersen, and Perrault
are aware. To shield children right up to the age
of 18 from exposure to violent descriptions and
images would not only be quixotic, but deforming;
it would leave them unequipped to cope with the
world as we know it.

Maybe video games are different. They are, after
all, interactive. But this point is superficial,
in fact erroneous. All literature (here broadly
defined to include movies, television, and the
other photographic media, and popular as well as
highbrow literature) is interactive; the better
it is, the more interactive. Literature when it
is successful draws the reader into the story,
makes him identify with the characters, invites
him to judge them and quarrel with them, to
experience their joys and sufferings as the
reader's own. Protests from readers caused
Dickens to revise Great Expectations to give it a
happy ending, and tourists visit sites in Dublin



and its environs in which the fictitious events
of Ulysses are imagined to have occurred. The
cult of Sherlock Holmes is well known.

Most of the video games in the record of this
case, games that the City believes violate its
ordinances, are stories. Take once again "The
House of the Dead." The player is armed with a
gun--most fortunately, because he is being
assailed by a seemingly unending succession of
hideous axe-wielding zombies, the living dead
conjured back to life by voodoo. The zombies have
already knocked down and wounded several people,
who are pleading pitiably for help; and one of
the player's duties is to protect those
unfortunates from renewed assaults by the
zombies. His main task, however, is self-defense.
Zombies are supernatural beings, therefore
difficult to kill. Repeated shots are necessary
to stop them as they rush headlong toward the
player. He must not only be alert to the
appearance of zombies from any quarter; he must
be assiduous about reloading his gun
periodically, lest he be overwhelmed by the rush
of the zombies when his gun is empty.

Self-defense, protection of others, dread of the
"undead," fighting against overwhelming odds-­
these are all age-old themes of literature, and
ones particularly appealing to the young. "The
House of the Dead" is not distinguished
literature. Neither, perhaps, is "The Night of
the Living Dead," George A. Romero's famous
zombie movie that was doubtless the inspiration
for "The House of the Dead." Some games, such as
"Dungeons and Dragons," have achieved cult
status; although it seems unlikely, some of these
games, perhaps including some that are as violent
as those in the record, will become cultural
icons. We are in the world of kids' popular
culture. But it is not lightly to be suppressed.

Although violent video games appeal primarily to
boys, the record contains, surprisingly, a
feminist violent video game, "Ultimate Mortal
Kombat 3." A man and a woman are dressed in



vaguely medieval costumes, and wield huge swords.
The woman is very tall, very fierce, and wields
her sword effortlessly. The man and the woman
duel, and the man is killed. Another man appears­
-he is killed too. The woman wins all the duels.
She is as strong as the men, she is more
skillful, more determined, and she does not
flinch at the sight of blood. Of course, her
success depends on the player's skill, and the
fact that the player, whether male or female, has
chosen to be the female fighter. (The player
chooses which fighter to be.) But the game is
feminist in depicting a woman as fully capable of
holding her own in violent combat with heavily
armed men. It thus has a message, even an
"ideology," just as books and movies do.

We are not persuaded by the City's argument that
whatever contribution to the marketplace of ideas
and expression the games in the record may have
the potential to make is secured by the right of
the parent (or guardian, or custodian--and does
that include a babysitter?) to permit his or her
child or ward to play these games. The right is
to a considerable extent illusory. The parent is
not permitted to give blanket consent, but must
accompany the child to the game room. Many
parents are too busy to accompany their child to
a game room; most teenagers would be deterred
from playing these games if they had to be
accompanied by mom; even parents who think
violent video games harmful or even edifying
(some parents want their kids to develop a
shooter's reflexes) may rather prevent their
children from playing these games than incur the
time and other costs of accompanying the children
to the game room; and conditioning a minor's
First Amendment rights on parental consent of
this nature is a curtailment of those rights.

The City rightly does not rest on "what everyone
knows" about the harm inflicted by violent video
games. These games with their cartoon characters
and stylized mayhem are continuous with an age­
old children's literature on violent themes. The
exposure of children to the "girlie" magazines



involved in the Ginsberg case was not. It seemed
obvious to the Supreme Court that these magazines
were an adult invasion of children's culture and
parental prerogatives. No such argument is
available here. The City instead appeals to
social science to establish that games such as
"The House of the Dead" and "Ultimate Mortal
Kombat 3," games culturally isomorphic with (and
often derivative from) movies aimed at the same
under-18 crowd, are dangerous to public safety.
The social science evidence on which the City
relies consists primarily of the pair of
psychological studies that we mentioned earlier,
which are reported in Craig A. Anderson & Karen
E. Dill, "Personality Processes and Individual
Differences--Video Games and Aggressive Thoughts,
Feelings, and Behavior in the Laboratory and in
Life," 78 J. Personality &Soc. Psych. 772
(2000). Those studies do not support the
ordinance. There is no indication that the games
used in the studies are similar to those in the
record of this case or to other games likely to
be marketed in game arcades in Indianapolis. The
studies do not find that video games have ever
caused anyone to commit a violent act, as opposed
to feeling aggressive, or have caused the average
level of violence to increase anywhere. And they
do not suggest that it is the interactive
character of the games, as opposed to the
violence of the images in them, that is the cause
of the aggressive feelings. The studies thus are
not evidence that violent video games are any
more harmful to the consumer or to the public
safety than violent movies or other violent, but
passive, entertainments. It is highly unlikely
that they are more harmful, because "passive"
entertainment aspires to be interactive too and
often succeeds. When Dirty Harry or some other
avenging hero kills off a string of villains, the
audience is expected to identify with him, to
revel in his success, to feel their own finger on
the trigger. It is conceivable that pushing a
button or manipulating a toggle stick engenders
an even deeper surge of aggressive joy, but of
that there is no evidence at all."



We can imagine the City's arguing that it would
like to ban violent movies too, but that either
this is infeasible or the City has to start
somewhere and should not be discouraged from
experimenting. Experimentation should indeed not
be discouraged. But the City makes neither
argument. Its only expressed concern is with
video games, in fact only video games in game
arcades, movie-theater lobbies, and hotel game
rooms. It doesn't even argue that the addition of
violent video games to violent movies and
television in the cultural menu of Indianapolis
youth significantly increases whatever dangers
media depictions of violence pose to healthy
character formation or peaceable, law-abiding
behavior. Violent video games played in public
places. are a tiny fraction of the media violence
to which modern American children are exposed.
Tiny--and judging from the record of this case
not very violent compared to what is available to
children on television and in movie theaters
today. The characters in the video games in the
record are cartoon characters, that is, animated
drawings. No one would mistake them for
photographs of real people--another difference
between this case and Ginsberg. The idea that a
child's interest in such fantasy mayhem is
"morbid"--that any kid who enjoys playing "The
House of the Dead" or "Ultimate Mortal Kombat 3"
should be dragged off to a psychiatrist--gains no
support from anything that has been cited to us
in defense of the ordinance.

Ginsberg did not insist on social scientific
evidence that quasi-obscene images are harmful to
children. The Court, as we have noted, thought
this a matter of common sense. It was in 1968; it
may not be today; but that is not our case. We
are not concerned with the part of the
Indianapolis ordinance that concerns sexually
graphic expression. The video games at issue in
this case do not involve sex, but instead a
children's world of violent adventures. Common
sense says that the City's claim of harm to its
citizens from these games is implausible, at best
wildly speculative. Common sense is sometimes



another word for prejudice, and the common sense
reaction to the Indianapolis ordinance could be
overcome by social scientific evidence, but has
not been. The ordinance curtails freedom of
expression significantly and, on this record,
without any offsetting justification,
"compelling" or otherwise.

It is conceivable though unlikely that in a
plenary trial the City can establish the legality
of the ordinance. We need not speculate on what
evidence might be offered, or, if none is offered
(in which event a permanent injunction should
promptly be entered), what amendments might bring
the ordinance into conformity with First
Amendment principles. We have emphasized the
"literary" character of the games in the record
and the unrealistic appearance of their "graphic"
violence. If the games used actors and simulated
real death and mutilation convincingly, or if the

. games lacked any story line and were merely
animated shooting galleries (as several of the
games in the record appear to be), a more·
narrowly drawn ordinance might survive a
constitutional challenge.

That we need not decide today. The plaintiffs
are entitled to a preliminary injunction. Not
only have they shown a strong likelihood of
ultimate victory should the City persist with the
case; they will suffer irreparable harm if the
ordinance is permitted to go into effect, because
compliance with it will impose costs on them of
altering their facilities and will also cause
them to lose revenue. And given the entirely
conjectural nature of the benefits of the
ordinance to the people of Indianapolis, the harm
of a preliminary injunction to the City must be
reckoned slight, and outweighed by the harm that
denying the injunction would impose on the
plaintiffs. The judgment is therefore reversed,
and the case remanded with instructions to enter
a preliminary injunction.

Reversed and Remanded, with Instructions.
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MORRIS SHEPPARD ARNOLD, Circuit Judge.

This is a suit to enjoin the enforcement of St. Louis County Ordinance No.

20,193 (Oct. 26, 2000), which amends Chapter 602 ofthe St. Louis County Revised

Ordinances by adding new sections 602.425 through 602.460. The ordinance, in

relevant part, makes it unlawful for any person knowingly to sell, rent, or make

available graphically violent video games to minors, or to "permit the free play of"
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graphically violent video games by minors, without a parent or guardian's consent. l

The plaintiffs (companies or associations ofcompanies that create, publish, distribute,

sell, rent, and make available to the public video games and related software) assert

that the ordinance violates the right offree speech guaranteed by the first amendment.

The plaintiffs moved for summary judgment, seeking to have the ordinance

declared unconstitutional; the district court denied that motion. Interactive Digital

Software Ass'n v. St. Louis County, 200 F. Supp. 2d 1126 (E.D. Mo. 2002). Because

the district court had considered and upheld the constitutionality of the ordinance in

the course ofruling on the plaintiffs' motion for summaryjudgment, the district court

sua sponte dismissed the case. This appeal ensued. We reverse and remand with

directions to the district court to enter an injunction that is not inconsistent with this

opInIon.

I.

In rejecting the plaintiffs' constitutional challenge to the ordinance, the district

court first concluded that video games were not a protected form ofspeech under the

first amendment. Id. at 1135. The district court believed that, because video games

are a new medium, they must "be designed to express or inform, and there has to be

a likelihood that others will understand that there has been some type of expression"

before they are entitled to constitutional protection. Id. at 1132-33, 1134. Butthe

Supreme Court has long emphasized that the first amendment protects

"[e]ntertainment, as well as political and ideological speech," see Schad v. Borough

ofMount Ephrailn, 452 U.S. 61,65 (1981), and that a "particularized message" is not

required for speech to be constitutionally protected, Hurley v. Irish-American Gay,

Lesbian & Bisexual Group, 515 U.S. 557,569 (1995) (internal quotation omitted).

See also Winters v. New York, 333 U.S. 507, 510 (1948).

lThe ordinance also restricts minors' access to video games with strong sexual
content, but plaintiffs do not challenge those provisions of the ordinance.
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The record in this case includes scripts and story boards showing the storyline,

character development, and dialogue of representative video games, as well as

excerpts from four video games submitted by the County. If the first amendment is

versatile enough to "shield [the] painting of Jackson Pollock, music of Arnold

Schoenberg, or Jabberwocky verse ofLewis Carroll," Hurley, 515 U.S. at 569, we see

no reason why the pictures, graphic design, concept art, sounds, music, stories, and

narrative present in video games are not entitled to a similar protection. The mere

fact that they appear in a novel medium is ofno legal consequence. Our review ofthe

record convinces us that these "violent" video games contain stories, imagery, "age­

old themes of literature," and messages, "even an 'ideology,' just as books and

movies do." See American Amusement Mach. Ass'n v. Kendrick, 244 F.3d 572,577­

78 (7th Cir. 2001), cert. denied, 534 U.S. 994 (2001). Indeed, we find it telling that

the County seeks to restrict access to these video games precisely because their

content purportedly affects the thought or behavior of those who play them. See

Preamble to St. Louis County Ordinance No. 20,193 (Oct. 26, 2000).

We recognize that while children have in the past experienced age-old

elemental violent themes by reading a fairy tale or an epic poem, or attending a

Saturday matinee, the interactive play of a video game might present different

difficultiys. See American Amusement, 244 F.3d at 577-78. The County suggests in

fact that with video games, the story lines are incidental and players may skip the

expressive parts ofthe game and proceed straight to the player-controlled action. But

the same could be said of action-packed movies like "The Matrix" or "Charlie's

Angels"; any viewer with a videocassette or DVD player could simply skip to and

isolate the action sequences. The fact that modem technology has increased viewer

control does not render movies unprotected by the first amendment, and equivalent

player control likewise should not automatically disqualify modem video games that

are "analytically indistinguishable from ... protected media such as motion pictures."

See Wilson v. Midway Games, Inc., 198 F. SUppa 2d 167,181 (D. Conn. 2002).
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We note, moreover, that there is no justification for disqualifying video games

as speech simply because they are constructed to be interactive; indeed, literature is

most successful when it "draws the reader into the story, makes him identify with the

characters, invites him to judge them and quarrel with them, to experience their joys

and sufferings as the reader's own," American Amusement, 244 F.3d at 577. In fact,

some books, such as the pre-teen oriented "Choose Your Own Nightmare" series (in

which the reader makes choices that determine the plot of the story, and which lead

the reader to one ofseveral endings, by following the instructions at the bottom ofthe

page) can be every bit as interactive as video games.

Whether we believe the advent ofviolent video games adds anything ofvalue

to society is irrelevant; guided by the first amendment, we are obliged to recognize

that "they are as much entitled to the protection of free speech as the best of

literature." See Winters, 333 U.S. at 510. We must therefore determine whether the

County has advanced a constitutional justification for the ordinance's restrictions on

speech.

II.

Because the ordinance regulates video games based on their content (the

ordinance applies only to "graphically violent" video games), we review it according

to a strict scrutiny standard. See United States v. Dinwiddie, 76 F.3d 913, 921 (8th

Cir. 1996), cert. denied, 519 U.S. 1043 (1996); Video Software Dealers Ass'n v.

Webster, 968 F.2d 684, 689 (8th Cir. 1992). We reject the County's suggestion that

we should find that the "graphically violent" video games in this case are obscene as

to minors and therefore entitled to less protection. It is true that obscenity is one of

the few categories of speech historically unprotected by the first amendment. See

Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942); R.A. V. v. St. Paul, 505

U.S. 377, 382-83 (1992). But we have previously observed that "[m]aterial that

contains violence but not depictions or descriptions of sexual conduct cannot be
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obscene." Video Software, 968 F.2d at 688. Simply put, depictions of violence

cannot fall within the legal definition ofobscenity for either minors or adults. See id.

A content-based restriction on speech is presumptively invalid, and the County

therefore bears the burden of demonstrating that the ordinance is necessary to serve

a compelling state interest and that it is narrowly tailored to achieve that end. See

R.A. v., 505 U.S. at 382, 395. The County first suggests that the ordinance forwards

the compelling state interest ofprotecting the "psychological well-being of minors"

by reducing the harm suffered by children who play violent video games. See Sable

Communications ofCa!., Inc. v. FCC, 492 U.S. 115,126 (1989). We do not question

that the County's interest in safeguarding the psychological well-being of minors is

compelling in the abstract. See id.; see also New Yorkv. Ferber, 458 U.S. 747, 756­

57 (1982); Video Software, 968 F.2d at 689. Yet when the government defends

restrictions on speech "it must do more than simply posit the existence of the disease

sought to be cured." Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994)

(plurality opinion) (internal citation and quotation omitted). We believe that the

County "must demonstrate that the recited harms are real, not merely conjectural, and

that the regulation will in fact alleviate these harms in a direct and material way." Id.

The County's conclusion that there is a strong likelihood that minors who play

violent video games will suffer a deleterious effect on their psychological health is

simply unsupported in the record. It is true that a psychologist appearing on behalf

of the County stated that a recent study that he conducted indicates that playing

violent video games "does in fact lead to aggressive behavior in the immediate

situation ... that more aggressive thoughts are reported and there is frequently more

aggressive behavior." But this vague generality falls far short ofa showing that video

games are psychologically deleterious. The County's remaining evidence included

the conclusory comments ofcounty council members; a small number ofambiguous,

inconclusive, or irrelevant (conducted on adults, not minors) studies; and the
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testimony of a high school principal who admittedly had no information regarding

any link between violent video games and psychological harm.

Before the County may constitutionally restrict the speech at issue here, the

County must come forward with empirical support for its belief that "violent" video

games cause psychological harm to minors. In this case, as we have already

explained, the County has failed to present the "substantial supporting evidence" of

harm that is required before an ordinance that threatens protected speech can be

upheld. See Eclipse Enters. v. Gulotta, 134 F.3d 63, 67 (2d Cir. 1997); see Turner,

512 U.S. at 666; United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 822

(2000). We note, moreover, contrary to the district court's suggestion, that the

County may not simply surmise that it is serving a compelling state interest because

"[s]ociety in general believes that continued exposure to violence can be harmful to

children," Interactive Digital, 200 F. Supp.2d at 1137. See American Amusement,

244 F.3d at 578. Where first amendment rights are at stake, "the Government must

present more than anecdote and supposition." Playboy Entm't, 529 U.S. at 822.

The County next asserts that it has a compelling interest in "assisting parents

to be the guardians of their children's well-being." Indeed, the ordinance states that

"parents and guardians should have the power to control the types of games their

children play and to control their exposure to violent and sexual materials." Preamble

to St. Louis County Ordinance No. 20,193. While it is beyond doubt that "parents'

claim to authority in their own household to direct the rearing of their children is

basic in the structure of our society," Ginsberg v. New York, 390 U.S. 629, 639

(1968), the question here is whether the County constitutionally may limit first

amendment rights as a means of aiding parental authority. We hold that, under the

circumstances presented in this case, it cannot.

We believe that Ginsberg, the primary case cited by the County in support of

its position, is inapposite because it invokes the much less exacting "rational basis"

-7-



standard of review. See Ginsberg, 390 U.S. at 639, 641. In Ginsberg, the Supreme

Court recognized that the government could legitimately regulate sexually explicit

material that is obscene as to minors but not obscene as to adults. See Ginsberg, 390

U.S. at 636-640. But Ginsberg did not involve protected speech (like the speech at

issue in this case), and thus the Supreme Court merely needed to determine whether.

"it was rational for the legislature to find that the minors' exposure to [sex] material

might be harmful. ... The legislature couldproperly conclude that parents and others,

t.eachers for example, who have this primary responsibility for children's well-being

are entitled to the support of laws designed to aid discharge of that responsibility."

Id. at 639 (emphasis added). Nowhere in Ginsberg (or any other case that we can

find, for that matter) does the Supreme Court suggest that the government's role in

helping parents to be the guardians of their children's well-being is an unbridled

license to governments to regulate what minors read and view.

We do not mean to denigrate the government's role in supporting parents, or

the right of parents to control their children's exposure to graphically violent

materials. We merely hold that the government cannot silence protected speech by

wrapping itself in the cloak ofparental authority. To that end, we are guided by the

Supreme Court's recognition that" [s]peech that is neither obscene as to youths nor

subject to some other legitimate proscription cannot be suppressed solely to protect

the young from ideas or images that a legislative body thinks unsuitable for the~. In

most circumstances, the values protected by the First Amendment are no less

applicable when the government seeks to control the flow of information to minors."

Erznoznik v. Jacksonville, 422 U.S. 205, 213-14 (1975). To accept the County's

broadly-drawn interest as a compelling one would be to invite legislatures to

undermine the first amendment rights of minors willy-nilly under the guise of

promoting parental authority.

-8-



III.

Because we have already determined that the ordinance cannot survive

strict constitutional scrutiny, we do not reach the issue of whether the ordinance is

unconstitutionally vague. We also need not consider whether the district court erred

in dismissing the case sua sponte.

We therefore reverse the judgment ofthe district court and remand the case for

entry of an injunction that is not inconsistent with this opinion.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.
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17
public computer and video games. Plaintiffs brought this action seeking to enjoin enforcement
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9 ASSOCIAl'ION, ef al.,

10 Plaintiffs,
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ofRCW 9.91.180 (previously identified as Washington House Bin No. 1009, 58th Leg., Reg.

Sess. (2003) and hereinafter identified as "the Act") on the ground that the: Act violates the First
20

A:mendmcnt by creating penalties for the distribution of computer and vid~~o games to minors
21

based solely on their content and viewpoint. Similar disputes have erupted across the country as
22

state and local govern ments have attempted to regulate the disselnination of violent video games

to children. As ofthis date, no such regulation has passed constitutional nluster. ~ lnteractivg
23

24
Digital Software Ass'n v. 81. Louis Couijty, 329 F.3d 954 (8th Cir. 2003); American Amusement

2S
Macb. Ass'n v, Kendrick, 244 F.3d 572 (7th Cir. 2001); yjdeQ Software I>ealcl"8 Ass)n v.

26
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1 Webster, 968 F.2d 684 (8th Cir. 1992). See,Wm James v. Meow Media, 1rJ~, 300 F.3d 683 (6th

2 Cir. 2002) (private party's attelnpt to inlposc tort liability based on the dissletnination of video

3 games fails in light of countervailing First Amendment interests); Wilson v. Midway Games)

4 rnc.~ 198 F. Supp.2d 167 (D. Conn. 2002) (same); Sanders v. Acclaim Enttn't Inc., 188 F.

5 Supp.2d 1264 (D. Colo, 2002) (same). Having reviewed the memorandat declarations, and

6 exhibits submitted by the parties,having considered the arguments ofcounsci, and having

7 reviewed the record as a whole~1 the Court finds as follows:

8

9 J. STANDING

10 As an initial matter, defendants argue that plaintiffs do not have standing lo

11 challenge the Act on any ground other than overbreadth because plaintiffs ]u~ve not alleged that

12 their First Amendment rights would be violated if the Act were enforced. Jfplaintiffs were not

13 asserting personal1ojuries, they might bear the heavy burden ofproving thnt there is no limiting

14 construction that could be placed on the Act to avoid the alleged constitutional infinnity. See

15 Broadrick v. Oklahoma, 413 lJ.S. 601, 61 0.. 13 (1 973). Defendants' underlying assertion is

16 incorfcct1 however: plaintiffs have asserted their own First Amendmen.t rights (Complaint at

17 1 20) and, in the context of the preliminary injunction motion, identified various injurie.l<i that

18 they as game creators, distributors, and retailers would suffer if the Act bec·arne effective. Those

19 potential injuries have not changed and plaintiffs have standing to challenge the congtitutionaJity

20 of the Act insofar as it directly affcct~ the content and distribution of their speech. In addition,

21 plaintiffs have standing to assert the First Amendment rights of their consumers, the minors who

22 would be deprived of access under the Act. See BTQadrick~ 413 U.S. at (}12 (in the First

23 Amendment area, the Sl,.lprCme Court has Haltered its traditional rules of standing to permit ...

24 ~attacks on overly broad statutes with no requirement that the person making the attack

25
I Defendants' motion to strike the statenlent of Dr. Goldstein and plaintiffs' motion for a

26
continuance under Rule 56(1) arc DENIED.
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demonstrate that his own conduct could not be regulated by a statute drawn with the requisite

2 narrow specificity.-- Dombrowski y. Pfister, 380 U.S. [479, 486 (1965)].'~); American

3 Amusement Mach. Ass~n, 244 F.3d at 576-77 (allowing video game rrnmufhcturers to chanlpion

4 the First Amendment rights ofchildren).

5 Defendants also suggest tbat this emut should refrain from ruling on the

6 con.stitutionality ofthe Act until the courts of the State of Washington have had an opportunity

7 to construe it. In the circumstances ofthis case (where enforcement of the Act has been

8 enjoined), the only way the state courts would have an opportunity to interpret the Act is through

9 the certification process.. Defendants have not, however, asked the Court to certify questions to

LO the state Supreme Court or identified issues of state law the resolution ofwmch would overcome

11 the First Amendment issues discussed below. To the extent defendants are arguing that the

12 Court ShOllld abstain from deciding the constitutional issues under Railroad Comm'n ofTex. YI

13 Pullman Co" 312lJ .S. 496 (1941), the significant risks of irreparable injury to plaintiffs' First

14 Amendment rights while the parties wait for cases to wend their way through the state court

15 system make abstention inappropriate. See PQIter y, J01les, 319 F.3d 483, 486-87 (9th Cir. 2003)

16 ('~It is rarely appropriate for a federal court to abstain under Pul1man in a First Anlendment case,

17 because there is a risk in First Aniendlnent cases that the delay that results from abf)iention will

18 itself chill the exerc1sc of the rights that the plaintiff seek to protect by suit. ").

19

20 II.. PROTECTED SPEECH

21 The party claiming the protections of the First Anlcndmcnt has the burden of

22 showing that the conduct at issue expresses 8()me idea or thought. Clark v. Community fOT

23 Crca1iye Non-Yiolence, 468lT.S. 288) 293 n.5 (1984). Comm\mications d.,signed to entertain

24 the listener, rather than to impart infonnation or debate public affairs, are eligible for

25 constitutional protections. Time, Inc. v, Hill; 385 U.S. 374, 388 (1967), Ir.. evaluating a person's

26 claim that conduct is expressive, the Court c01~siders "whether an intent to convey a

ORDER GRANTING PLAiNTIFFS'
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t particularized message is present, and whether the likelihood is great that the message would be

2 understood by those who viewed it." Nordyk.e v. Kin~, 319 F.3d 1185, 1189 (9th Cir. 2003)

3 (citation and internal quot1.tiQn marks omitted), llih~g en bat1C denied, 3(.4 F.3d 1025 (9th Cir.

4 2004).

S The early generations ofvideo games may have lacked the n,quisite expressive

6 clement, being little more than electronic boa.rd games or computerized races. The games at

7 issue in this litiga.tion, however, frequently involve intricate, ifobnoxiQus, story lines, detailed

8 artwork, original scores, and a complex narrative which evolves as the player makes choices and

9 gains experience. All of the games provided to the Court fOf review are expressive and qualify

10 as speech for purposes of the First Amendment. Tn fact, it is the nature and. effect of the message

1t being communicated by these video games which prompted the state to act in this sphere. As

12 no1ed by the Eighth Circuit: #1"Wbether we believe the advent ofviolcnt video brames adds

13 anything of value to society is irrelevant; guided by the [P]irst [A]mendment, we are obliged to

14 recognize that lthey are as much cntith::d to the protection of free speech a.., the best of

15 literature.'" Interactive Digital Software Ass'n, 329 F.3d at 958 (citing Winters v, New York,

16 333 U.S. 507, 510 (1948)). The Court finds that the games at issue are expressive and qualify

17 for the protections ofthe First Amendment.

18 Defendants argue that, even if the video games regulated un.:lcr the Act an~

19 expressive, they fall into one of the few categories of speech that have bee n historically

20 unprotected, in this case1 obscenity. Defendants CQrr6ctly point out that tbe phras'c "obscene

21 materiar' is not inherently linlited to sexually-explicit materials, The Latin root "obscacnus"

22 literally means ~'of filth" and has been defined to include that which is "dli,gusting to the scnsest"P

23 and "grossly repugnant to the generally accepted notions ofwhat is appropriate." See Miller v.

24 CaJiforirla, 413 U.S. 15, 18 n.2 (973). Graphic depictions of depraved acts of violence, such as

25 the murder. decapitation, and robbery of women in Grand Theft Auto: Vice Cityt fan weU within

26 the more general definition ofobscenity. Nevertheless, the Supreme COUlt has found that, when

ORDER GRANTING PLAIN'rIFFS'
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1 used in the context ofthe First Amendment) the word "'obscenity') means material that deals with

2 sex.:kL. Only '~orks which depict or describe sexual conduct" arc considered obscene and

3 therefore unprotected. State statute.q designed to regulate obscene material must be drafted

4 narrowly to cover only "works which" taken as.8 whole, appeal to the pI1Jrient :interest in sex,

5 which portray sexual conduct in a patently offensive way, and which, taken as a whole, do not

6 have serious literiuy, artistic, political, or scientific value~u Miller:, 413 U.S. at 24.

7 Defendants acknowledge that the Act does not regulate works that depict sexual

8 conduct. Undaunted by the clear pronounccmentq ofthe Supreme Court regarding the limi1ed

9 scope ofmaterials that are subject to regulation as obscene, defendants arg'Ll.e that the Court

10 should expand the definition ofobscenity to include brraphic portrayals ofviolcncc. No court has

11 accepted such an argument~ probably bccau~e existing case law does not St1pport it Tn addition

12 to 1he fact that the Supreme Court has expressJy Hmited "obsccn ity'~ to include only sexually·

13 explicit materials,! the historical justifications for the obscenity exception simply do not apply to

14 depictions of violence. Sexually-explicit materials were originally excluded from the protections

15 of the First Amendment because the prevention and puni~bment of lewd speech has very little, if

16 anYt impact on the free expression of ideas and government regulation of the sexually obscene

17 has never been thought to raj$C constitutional problems. Roth v. United States, 354 U.S. 476~

18 484...85 (1957). The same cannot be said for depictions ofviolence~ such d.epictions have been

19 used in literature, art) and the media to convey important messag~s throughout our historyt and

20 there is no indication that such expressions have ever been excluded from the protections of the

21 First Amendment Qr subject to government regulation. The Court declines defendants'

22 invitation to expand the narrowly-defmed obscenity exception to include graphic depictions of

23 violence.

24 Finally, defendants argue that the state should be permitted to. determine what

25 .speech or ideas fire wholesome enough to dissemi.nate to minors, even if the speech is protected

26 under the First Amendment and docs not satisfy the inlminent lawlessness analysis of
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Brandenburg v. Ohio. 395 U.S. 444 (1969). Defendants rely heavily on Qinsbro:a v. New York,

2 390 U.S. 629 (1968), to support their theory that the state can regulate any speech that is

3 uharmful to minors.t~ Although the Supreme Court has used a ('harmful to minors'" analysis to

4 broaden the definition ofobscene material, th~ decision in GinsbQrg is based on the fact that

S sexually-explicit material is not entitled to the protections ofthe First Amendment. The statute

6 at issue in Ginsberg did not create an entirely new category of unprotected speech: rather, it

7 adjusted the RQtb definition ofobscene material to capture that which is of sexual interest to

g mjnors.

9 Defendants have not identified, aIld the Court has not found~ any case in which a

10 category of otherwise protected expression is kept from children because i1 might do them hann.

11 Defendants' cal1no1 prohibit the dissemination of otherwise protected speech si.mp1y because the

12 audience consists of minors. "Speech. that is neither obscene: as to youths nor subject to some

13 other legitimate proscription cannot be suppressed solely to protect the young from ideals Or

14 images that a legislative body thinks unsuitable for them. In most circumstances, the values

IS protected by the First Amendment are no less applicable when the government seeks to control

16 the flow of information to minors." Er7.nQ7..ulk y, JacksonvHk, 422 U.S. 205, 2J 3.. ]4 (1975).

17

°18 III. 8TRle..... SCRUTINY

19 Because the video and computer games at issue in this litigation are e-xprcs"c;ive

-6-

20 speech that is entitled to the full protections of the First Amendment, strict scrutiny applies. It is

21 undisputed that the Act seeks to regulate plaintiffs' speech based on its content (as opposed to

22 the time, Inanner, and place in which it is published),'2 Content..based regulations are

23

24 2 In a footnote~ defendants acknowledge that the Act is a content-based restriction, but argue that
the restrictions are viewpo1nt neutral. It is j1()t clear what relevance this distinction has in this case. Tn

25 order to justify restrictions on speech ill a limited public foru.m, the state must show that it has no"!
26 discriminate<1 on th~ basis ofvjewpoinL Sec Good News Club v. Milford Central Sch., 533 U.S. 98,

106~07 (2001)- The forum at lS$ue docs not fall within that category, however, and the fact that the
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1 presumptively invalid (R.A.V. v_ City QfSt Paul, 505 U.S. 377,382 (1992)) and are rarely

2 permitted (United States v. ,f'laybQy Entm't qIouP:t Inc.,. 529 U.S. 803, 818 (2000). Under this

3 analysis, the Act will be upheld only if defendants can show that the regulation is necessary to

4 serve a compelling ~tate interest and that it is narrowly tailored to aohieve that interest.

5 Republican Party QfMinn. v. White, 536 U.S. 765, 774-75 (2002).

6 A. CompeUlng St~te Interest

7 In enacting H Quae Bill 10097 the Legislature noted two compelling interests:

8 (1) ""to curb hostile and antisocial behavior in Washington's youth1t and (2) "to foster respect for

9 public law enforcement officers.~' Apparently recognizing the constitutional problems

10 ussociatcd with attempting to regulate speech because it is anti-government, defendants have

11 merged these two purposcs~ arguing that "[t]he Legislature was motivated to curb hos.tile and

12 .antisocial behavior of youths t including violence and aggression toward law enforcement

13 officers." Response at 2l .

14 Federal courts have repeatedly recognized that tne state has a legjlimate and

15 compelling interest in safeguarding both the physical and psychological w~~ll~being of minors.

16 ~ Sable Communications QfCal.) Inc. v. f.C.e., 492 U.S. 115, 126 (1989); lnteractiye Digital,

17 329 F.3d at 958. One could argue that the Act is intended to protect youth from psychological

18 desoosjt17..ation and the development of aggressive fcclingslbehaviors. Sirnply identifying a

19 compelling state interest is not enough, however:

20

21

22

23

24

When the Government defends a regulation on speech as a means 10 redress past
harms or prevent anticipated hanns> it m\.)st do more than simply "posit the
existence of the disease sought to be cured." Quincy Cable IV. Jn~~ F.C.C., 768
F.2d 1434, 1455 (D.C. eir. 1985). It must demonstrate that the recited hanns Bre

real, not merely conjectural, and that the regulation will in fact alleviate these

-7-

restriction is content-based is sufficient to glVC rise to strict scrutiny. In addition, the fact that the Act
25 regulates only speech that is antiwJaw enforcement (i.e., depicting violence agam9t law enfurcement
26 officers is prohibiled but the portrayal of the smUQ acts against children is not) rr.akes the claim of

\'iewpoillt neLltrality doubtful.
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harms in a direct and material way. Ses ;E;denfield v. Fane, 507lJ.S. 761, 77Q..71
(1993); Los Angeles v. Preferred Communications, Inc., 476 U.S. [488,496
(1986)] ("ThiEj Court may not simply assume that the ordinance will always
advance the asserted state interests sufficiently to justify its abridgment of
C7Cpressive a.ctivity") (internal quotation marks omitted) ....

2

3

4

5 ThroeT Broady Sys.. Inc. v. F.C.C., 512 U.S. 667.. 664-65 (1994). See also Playboy, 529 U.S. at

6 816.. 17. If the state is able to sho'w that the psychological well-being of Washington's youth is

7 in genuine jeopardy, it has the additional burden of showing that the regulation is narrowly

8 tailored to address that problem '~withoutunneccs5arHy interfering with Fifst Amendment

9 freedoms." Sable Communications, 492 lJ~S, at 126.

10 The disease th~ Legislature apparently seeks to cure is the ga:me..related increase in

] 1 hostile and antisocial behavior in minors, particularly toward law enforcem.ent officers.

12 Defendants rely hea.vily on the Legislature's finding that '''there has been an increase in studies

13 showing a correlation between exposure to violent video and computer games and variou!jI fonns

14 of hostile and antisocial behavior. '>3 In general, courts must "accord substantial deference to the

1S predjctive judbJIllents" of the legislature, Turner Broad. Sys.; 512 U.S. at 665'(ching Columbia

)6 Broad. Sys,. Inc. v. Democratic Nat'l CQlllID..• 412lJ.8. 94, 103 (1973»). ~/herc the challenged

17 legislation restricts or limits freedom of speech, however, the courts must f:11SUre that the

18

23

19

25

24

21

3 To the extent the Act j~i designed to prevent future, rather than immediate, acts ofvio)el1cc, the
20 SupreJlle Court and the Ninth Circuit have expressly rejected the idea that the possibjllty of future hann

can justify the regulation ofspeech. Sg: AshcTQfl y, Free Speech CQaLitiQ!l, 535 U.S. 234, 245 (2002)
eLThe prospect ofcrime, however, by itself does not justify Jaws $Llppressing protected speech.n

);

Kiuglsey InrI Pictures Cow, v, Regen1s ofUniv. ofN,Yd ) 360 U.S. 684, 689 (19.59) ("Among free men,
22 the deterrents ordinarily to be applied to prevent crime are education and punishrnent for violations of

the Jaw, not ablidgmet1t of the rights offree speech.~~(internal quoL.ation marks ltnd citation omitted);
pworkin v. Hustler Magazine In~, 867 F.2d 1188, J 199-1200 (9th Cir. 1989) CLNumcrous cases establish
thai speech may not be suppressed simply because it is offensive... / h1stead, a large body ofcase law
sharply limits: the reach of these c.atcgorics by requiring that tho speech be directed toward and likely to
incito imminent unlawful aciion.n

) (internal citation5 olnitted). Defendants have expre~~ly disavowed
26 any attempt 10 satisfy th~ Brandenburg analysis and ca.nnot justify tlle Act by ass1min,g the 'Possibility of

future hann.
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1 legislature's judb'IDents are based on reasonable inferences drawn fro.m SUbstantial evidence.

2 Turner Broad. SYSA, 512 U.S. at 666; Century Communications Corp. v. F,(~, 835 F.2d 292,

3 304 (D.C. Cit. 1987) ("when trenching on [Flirst [A]mendmcnt interests, even incidentally,. the

4 government must be able to adduce either empirical support or at least sound reasoning on

5 behalf of its measures").

6 Defendants have produced expert reports and anumber ofstudies which find a

7 correlation between a minor"s exposure to depictions of violence and the development of

8 aggressive tendencies and anti-social behaviors. Plaif11itJ:~ have produced their own expert

9 report, a like number of studies, and a presentation by the Statc~s Department ofHealth which

10 conclude that no causal connection betw'een playing violent video games and real-life violence

11 has been established. As discussed above, this Court must ensure that the predictive judgmertts

12 that prompted the legislature to act ate based OD, ro~on8ble inferences drawn from substantial

13 evidence. lTaving reviewed an of the evidence provided by the parties in the light most

14 favorable to defendants, the Court finds that defendants have presented research and expert

15 opinions from which Qne Gould reasonably jnfer that the depictions ofvioltmce with which we

16 are constantly bombarded in movics~ television, computer games, interactive videos games, etc,)

17 have some immediate and measurable effect on the level of aggression experienced by some

18 viewers and that the unique characteristics ofvideo games, such as their interactive qualities, the

19 first-person identification aspect, and the repetitive nature Qfthc action, mukes video games

20 potentially more harmful to the psychological well-being ofminors than other fonns of m~dja.

21 In additioo p virtually all of the experts agree that prolonged ex.posure to violent entertainment

22 media is one of the constellation of risk factors for aggressive or anti-social behavior (other

23 factors include family problems, problems with peers at school and in the neighborhood,

24 biological factors, etc.).

25 Nevertheless, the COllrt finds that the current state of the research cannot support

26 the legislative determinations that un.derlie the Act because there has been no showing that

ORDER. GRANTING PLAINT~'FS'
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23

1 exposure to video games that ~'1rivialize violence against law enforcement officersH is likely to

2 lead to actual violence against such officers. Most of the studies on which defendants rely have

3 nothing to do witb video game-I), and none of them is designed to test the effects of such games

4 on the player's attitud.es or behavior toward law enforcemMt officers. Wh~re the studies do

S 1ovolvc exposnre to video ganles, the subjects are often asked to play games selected by the

6 researcher and are then evaluated for behaviors that serve as proxies for actual aggression.

7 Assuming,. for sake of argument, that the fro.strations inherent in learning a new game or con.~olc

8 system nre not responsible for any measurable increase ifl hostility, neither causation nor an

9 increase in real-life aggression is proven by these studies." That is not to say that the video

10 games presented to the COllrt are unobjectionable. To the contrary, many afthem promote

II, hateful stereotypes and portray levels ofviolence and degradation th.at arc l'cpulsivc. The Court,

12 along with virtually every entity that has considered this issue~ hopes that more research is done

13 to determine the long-term effects ofplaying violent video games on children. and adolescents.

14 Although U[w]e do not demand of legislatures scientifically certain criteria oflegislation"

15 (Gjnsben~, 390 U.S. at 642 (internal quotation marks omitted», given the state of the existing

16 research in this area, the Court finds that the Legislaturets beHefthat video games cause

17 violence, particularly violence against law enforcement officers~ is not based on reasonable

18 inferences drawn from substantial evidence.

19 rn the absence ofsubstmltial evidence supporting the Legislature's prediction that

20 the regulation of violent video games will curb hostile and anti-social behavior in youths,

21 particularly toward law enforcement officers. it is virtually impossible to conclude that "the

22

4 Even if one accepts the basic premise that. interactive games involving repetitive actions
24 "teach" the player certain skills, the evidence as it currently ex ists suggests only that players arc taught

improved reaction tilne, eyethand coordination, and how to score p01ntA in the game. Dr. Provenza ~ s
25 concern that a person playing Grand Theft Auto: Vice City will1eam how to shoot a police officer is

little more than conjecture: a proven abilily to manipLllaLe a controller and push 1:mttons wil! not teach a
26

person to load, aiJn l or fire a. gun.

ORDER GRANTING PLAINTLFFS'
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regulat1()n will in fact alleviate [the identified) harn1s in a direct and material way." Turner

2 Broad. Sys, 512 U.S. at 664-65. Defendants argue that the Act js just the first step toward

3 stamping out all game-related aggression and that they should not be faulted for focusing their

4 first regulatory efforts on just one type of violence. The p.roblem with this approach is that the

5 Act is both over..inclusive and under-inclusive. If the Legislature hopes to prevent game-

6 inspired hostility toward law enforcement officers, the Act sweeps too broadly in that it would

7 restrict access to games that reflect heroic struggles against corrupt regimes, involve accidental

8 injuries to officers, and/or contain disincentives for violence against law er.forcement officers.

9 At the same time, the Act is too narrow in that it will have no effect on the many other channels

10 through which violent representations are presented to children. A s a step toward reducing

II game-related aggression as a whole, the Act would be particularly ineffective becau~e it would

l;;! not keep minors from playing some ofthe most offensive and violent video games. Only those

13 games involving law enforcement officers would be off-limits, leaving Vilf! portrayals of

14 mutilation and lnurder of other persons (often women and minorities) unregulated and widely

15 available to minors. Even if defendants were able to show a causal connection between violent

16 video games and real-life aggression in minors, the record does not support a finding that the Act

17 is likely to curb such aggression in a direct and material way

18 B. Narrowly Tailored to Further Compelling State Interest

19 Where strict scrutiny applies, courts strike down speech restrictions "(i]f a less

20 restrictive alternative would serve the Government's interest.'~ Playboy, 529 U.S. at 813. Even

21 1he less exacting test applied to content-neutral regulations requires that thl:'; state show Uthat the

22 remedy it has adopted does not 'burden substantially more speech than is necessary to further the

23 government's legitimate interests.,n Iumer Broad. Sys., 512 U.S. at 665 (quoting Ward v. Ro.ck

24 A~ainstRacisrn)l491 U.S. 781,799 (1989». The Court finds that, even if the state's interest in

25 preventing video game-related violence toward law enforcement officers were compelling, the

26 limitations imposed by the Act im{>0.ct more constitutionally protected spcc:ch than is necessary

ORDER GRAN/rING PLAINTIFFS'
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t to achieve the identi fied ends and are not the least restrictive alternative available.

2 As this litigation has progressed, defendants and their experts have asserted that

3 "ultra-violent''' video games cause aggression and must be regulated in order to further the state's

4 compelling interests. '1'hc A~t, however, does not aimply regulate games "in which a high level

5 of realistic violence is sustained~~ throughout play (Opposition at 2) and is not 'limited to the most

6 vile portrayals ofviolence. Ra1]1er, the A,ct regulates all 4'video or computer game[s] that

7 contain[] realistic or photographicr 1ike depictions ofaggressive conflict in which the player kills,

8 injures, or otherwise ca.uses ph}~iC8) hlUm to a human form 10 the game who is depicted, by

9 dress or other recognizable symbols, as 8 public law enforcement officer." This definition is

10 expansive and docs not attempt to regUlate the dissemination of video games on dle basis ofthe

11 extremjty of the violence -portrayed -- even the most loathsome acts are not covered as long as

12 the victim is anyone other than 8 "public law enforcement officer!' Where the victim is

13 identified as a law enforcement officer, however, the dis1ribution of game!p that contain even

14 relatively common fomls ofviolence, reflect laudable struggles against evH authority figures,

15 depict unintentional harm, or have very limited violent content, is restricted. In short, the

16 regulation of speech at issue bere is not lintited to the ultra-violent or the patently offensive and

17 is far broader than what wooJd be necessary to keep filth Hke Grand Theft Auto III and Postal11

1Bout of the hands ofchildren.

19

20 For all ofthe foregoing reasons, the Act "does not satisfy tho rigoroas

21 constitutional standards that apply when government attempts to regulate ,~xpression.n

22 Er.41oznik) 422 U.S. at 217. Given the nationwide, on-going dispute in this area, it 1S reasona'blc

23 to ask whether a state may ever impose a ban on 1he dissemination of video games to children

24 under t 8. The answer is ''probably yes" if the games contain sexually explicit images (see

25 Ginsberg) 390 U.S. at 634-38; American Amusement Mach,t 244 F.3d at :574-76~ 579), and

26 "~maybe" if the games contain vio1ent iOlages, .«mch as torture or bondage, that appeal to the

ORDER GRANTING PLAlNTIFFS'
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1 prurient interest of n1inors (~Miller, 413 U.S. at 24). State attempts to regulate ultra-violent

i video gaInes Lhat have no sexual component have £,iled for a number of reasons, including those

3 set forth above. While the Court cannot give advisory opinions on cases or controversies not

4 before it, future attempts to regulate vidoo games on the basis of their content will be analyzed

S onder a framework such as the Court has undertaken here. Key considerations wilt be:

6 -... does the regulation cover only the type of depraved or extreme acts ofviolence that

7 violate community nonns and prompted the Jegislature to act"

8 -... does the regulation prohibit depictions of extrenle violence against all inn~cnt victims,

9 regardless of their vie'Wpoint or status'} and

10 -... do the social scientific studies support the legislative findings at issue?

11

12 IV. VAGUENESS

13 Legislative enactments must "give the persOll of ordinary intl~Jligencc a reasonuble

14 opportunity to know what is prohibited, so that he may act accordingly." ,Crrayned v. City of

15 Rock!Qrg, 408 U.S. 104) 108 (1972). Defendants steadfastly refuse to identify the range of video

J6 games the state seeks to regulate under the Act, leaving many unanswered questions for the

17 Court, r~tai1crsll and authors to ponder. The language of the statute itself iE: broad and covers all

18 uvideo or computer garners] that contain[] reaHstic or photographjc-1ike depictions ofaggressive

19 conflict in which the player kills) inj ures, or otherwise causes physical hann to a human fonn in

20 the game who is depicte~ by dres~ or other recognizable symbols, as a puhlic law enforcement

21 officer." Would a game built around The Simpsons or the Looney Tunes {iharactcrs be

22 urealistic" c.t1ough to trigger the Act? Is the level ofconflict represented in spoofs like the

23 Dukes of Hazard sufficiently "aggressive'?'" Do the Roman centurions of Age of Empires, the

24 enemy officers depicted in Splinter Cell, or the conquering forces of Frced.om Fighters qualify as

25 "public law enforcement officersT' When pressed at oral flTgun1ent, defense counsel was unable

26 to determine whether firefighters were upublic law enforcement officerst suggesting tha1 such
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issues should be detennined by the state courts. As noted sbove, however, there is a substantial

2 risk that plaintiffs' cXGrcisc oftheir First Amendlnent rights would be chilled while each issue of

3 interpretation is presented to the state courts, thereby depriving plaintiffs of the very rights they

4 seek to protect in this suit.

5 The problem is not t as defendants suggest, that a retail clerk Inight be unaware of

6 the contents of a particular game: such a situation may give rise to a defense to an action brought

7 under the Act but it is not a vagueness issue. The real problem is that the clerk lnight know

8 cverythi ng thero is to know about the game and yet not be able to detenninc whether it can

9 legally he sold to a minor. The effects of such vagueness are particularly troublesome where

10 First Amendment rights arc implicatcd+ Not only is a conscientious retail clerk (sud her

11 employer) likely to withhold from minors all games that could possibly fall within the broad

12 scope of the Act, but authors and gmne designers will1ikely Usteer far wider of the unlawful

13 20ne .. , than if the boundaries of the forbidden area were clearly marked.'" Qrayned) 408 tJ.S.

14 at 109 (internal quotation marks omitted). Given the fact that rights of free expression are at

15 stake. the Court finds that the Act is unconstitutionally vague.

16

17 V. PRIOR RESTRAINT

18 Defendants~ request for dismissal ofplaintiffs , claim that the Act constitutes a

19 prior restraint 011 speech is unopposed. Count III ofptaintiffs' complaint is therefore, disnlisscd.

20

21 VL EQUAL PROTECTION

22 Defendants' request for dismissal ofplaintiffs" claim that the Act violates their

23 right to equal protection under the law is unopposed. Count IV ofplaintiffi~'complaint is

24 therefore. dismissed.

25

26 . For all of the foregoing reasons, defendants and their officers, employees, and

ORDER GRANTING PLAINTIFFS~
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representatives arc pennanently enjoined from enforcing RCW 9.91.180. Counts llJ and IV of

2 plaintiffs' complaint are hereby DISMISSED. The Clerk ofCouri is djreetl~d to enter judgment

3 in the above-captioned matter in favor of plaintiffs and against defendants.
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DATED this jfi":lay ofJuly, 2004.

RObert((g<J~
United States District Judge
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S.F. No. 1036 ...CrimNet Policy Group Membership Changes

Author: Senator Julianne Ortman

Prepared by: Chris Turner, Senate Research (651/296-4350) G..--~

Date: March 7, 2005

The bill modifies the membership of the Criminal and Juvenile Justice Information Policy Group
(otherwise know as the CrimNet Policy Group), byremoving the Commissioner ofFinance, lowering
from four to three the number ofjudges appointed by the Chief Justice of the Supreme Court, and
adding three members to be appointed by the Governor. The three governor-appointees must be
employees or elected officials of local governmental units, and may be appointed only after
consultation with the following groups:

Minnesota Sheriffs Association;.
Minnesota Chiefs ofPolice Association;
Minnesota County Attorneys Association;
League of Minnesota Cities;
Minnesota Association of Counties;
Metropolitan Inter-County Association; and
Minnesota Association of Community Corrections Act Counties.

The bill is effective July 1,2005.
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12/16/04 [REVISOR] RPK/VM 05-0881

Senators Ortman, McGinn and Neuville introduced--

S.F. No. 1036: Referred to the Committee on Crime Prevention and Public Safety.

1 A bill for an act

2 relating to pUblic safety; reforming the CriMNet
3 policy group; amending Minnesota Statutes 2004,
4 section 299C.65, subdivision 1.

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

6 section 1. Minnesota Statutes 2004, section 299C.65,·

7 subdivision 1, is amended to read:

8 Subdivision 1. [MEMBERSHIP, DUTIES.] (a) The Criminal and

9 Juvenile Justice Information Policy Group consists of the

10 commissioner of corrections, the commissioner of public safety,

11 the commissioner of administration, ~fte-eemmissiefter-ef-fiftaftee7

12afta-fe~r three members of the judicial branch appointed by the

13 chief justice of the Supreme Court, and three members appointed

14 by the governor. The members appointed by the governor must be

15 employees or elected officials of local governmental units and

16 selected only after consultation with the Minnesota Sheriffs

17 Association, the Minnesota Chiefs of Police Association, the

18 Minnesota County Attorneys Association, the League of Minnesota

19 Cities, the Minnesota Association of Counties, the Metropolitan

20 Inter-County Association, and the Minnesota Association of

21 Community Corrections Act Counties. The policy group may

22 appoint additional, nonvoting members as necessary from time to

23 time.

24 (b) The commissioner of public safety is designated as the

25 chair of the pOlicy group. The commissioner and the policy

section 1 1
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(2) scope management;

(3) project planning, control, and execution;

(4) continuous risk assessment and mitigation;

(5) cost management;

(6) quality management reviews;

(7) communications management; and

1 group have overall responsibility for the successful completion

2 of statewide criminal justice information system integration

3 (CriMNet). The policy group may hire a program manager to

4 manage the CriMNet projects and to be responsible for the

5 day-to-day operations of CriMNet. The policy group must ensure

6 that generally accepted project management techniques are

7 utilized for each CriMNet project, including:

8 (1) clear sponsorship;

9

10

11­

12

13

14

15 (8) proven methodology.

16 (c) Products and services for CriMNet project management,

17 system design, implementation, and application hosting must be

18 acquired using an appropriate procurement process, which

19 includes:

20 (1) a determination of required products and services;

21 (2) a request for proposal development and identification

22 of potential sources;

23 (3) competitive- bid solicitation, evaluation, and

24 selection; and

25 (4) contract administration and close-out.

26 (d) The policy group shall study and make recommendations

27 to the governor, the Supreme Court, and the legislature on:

28 (1) a framework for integrated criminal justice information

29 systems, including the development and maintenance of a

30 community data model for state, county, and local criminal

31 justice-information;

32 (2) the responsibilities of each entity within the criminal

33 and juvenile justice systems concerning the collection,

34 maintenance, dissemination, and sharing of criminal justice

35 information with one.another;

36 (3) actions necessary to ensure that information maintained

section 1 2
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1 in the criminal justice information .systems is accurate and

2 up-to-date;

3 (4) the development of an information system containing

4 criminal justice information on gross misdemeanor-level and

5 felony-level juvenile offenders that is part of the integrated

6 criminal justice information system framework;

7 (5) the development of an information system containing

8 criminal justice information on misdemeanor arrests,

9 prosecutions, and convictions that is part of the integrated

10 criminal justice information system framework;

11 (6) comprehensive training programs and requirements for

12 all individuals in criminal justice agencies to ensure the

13 quality and accuracy of information in those systems;

14 (7) continuing education requirements for individuals in

15 criminal justice agencies who are responsible for the

16 collection, maintenance, dissemination, and sharing of criminal

17 justice data;

18 (8) a periodic audit·process to ensure the quality and

19 accuracy of information contained in the criminal justice

20 information systems;

21 (9) the equipment, training, and funding needs of the state

22 and local agencies that participate in the criminal justice

23 information systems;

24 (10) the impact of integrated criminal justice information

25 systems on individual privacy rights;

26 (11) the impact of proposed legislation on the criminal

27 justice system, including any fiscal impact, need for training,

28 changes in information systems, and changes in.processes;

29 (12) the collection of data on race and ethnicity in

30 criminal justice information systems;

31 (13) the development of a tracking system for domestic

32 abuse orders for protection;

33 (14) processes for expungement, correction of inaccurate

34 records, destruction of records, and other matters relating to

35 the privacy interests of individuals; and

36 (15) the development of a database for extended

section 1 3
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1 jurisdiction juvenile records and whether the records should be

2 public or private and how long they should be retained.

3 [EF~ECTIVE DATE.] This section is effective July 1, 2005.

4
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MICA Supports Local Representation on
CriMNet Policy Group

Metropolitan Inter-County Association (MICA) is supporting the SF1036IHF908 introduced by
Senator Julianne Ortman and Rep. Rob Eastlund that would modify the CriMNet Policy Group to
allow for representation of local units of government. Presently CriMNet is governed by a policy
group made up of four judicial appointees and four state commissioners (public Safety, Corrections,
Administration and Finance). The bill would add three representatives from local units of
government appointed by the Governor after consultation with the leading organizations of local
units of government and local law enforcement. The bill would reduce judicial representation to
three and remove the Commissioner of Finance, who has expressed the opinion that she should be
removed.

This legislation is based on the recommendation ofthe Office of Legislative Auditor
submitted to the Legislature April of2004.

The Auditor's report in relevant sections states:

~ Expanding the Policy Group to include local representatives would provide a
perspective that is currently absent and would better reflect the collaborative
nature of CriMNet.

The Policy Group chose not to make such a recoilllnendation in its proposals for the 2004 legislative
session, but this remains a high profile issue for cities and counties. Those opposed to changing the
Policy Group's conlposition said that they understood the philosophical impoliance of having local
representation on the Policy Group, but were uncomfortable with the logistics of choosing who that
Inight be. They also said that the majority of the Task Force is cOlnprised of local representatives,
and as restructured, the Task Force has a great deal of influence on CriMNet strategy and operations.
Those in favor of local participation on the Policy Group argue that (1) cooperation froln local
jurisdictions is vital to CriMNet's success; (2) local critninal justice professionals have a unique,
front-line perspective that should be reflected in CriMNet's strategic direction; and (3) a voting seat
on the Policy Group is Inore influential than an advisory role on the Task Force. We find the
rationale for adding local representation to be more compelling. Pp.76-77

RECOMMENDATIONS
To better ensure that the perspectives oflocal jurisdictions are considered in setting
CriMNet policy, the Legislature should amend the law to add local representatives
to the Policy Group... Pp.85
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February 2005 Update to the 2004 Evaluation Report

Problems OLA Identified
.. Substandard Program Management. The CriMNet Office should coordinate, manage,

and oversee the CriMNet program. But, the office failed to define CriMNet's objectives
and scope; assess local jurisdictions' capacities to integrate their systems; and implement
standard mechanisms for monitoring, tracking, and communicating about CriMNet.

.. Insufficient Staffing and Expertise. Chronic understaffing and resulting gaps in
expertise at the CriMNet Office contributed to management problems and delays.

.. Ineffective Governance. CriMNet's governing "Policy Group" of eight judicial and
executive branch leaders failed to ensure sufficient strategic direction and accountability.

.. Project Delays. Individual CriMNet projects, including a central integration system,
generally took longer and cost more than expected. Unresolved data classification issues,
contracting deficiencies, security concerns, and unclear system requirements were
underlying factors.

Changes Implemented
.. CriMNet's Purpose and Direction More Clearly Defined. For the first time, in June

2004, CriMNet issued a "scope statement" that defined CriMNet Office responsibilities
and specific projects needed to support integration of criminal justice information.

.. Program Management Strengthened. To improve management and oversight at all
levels, CriMNet implemented needed program management practices, including program
and project-specific financial tracking, status reporting, and risk management procedures.

.. Staff Expertise Acquired. To support all aspects of its work, the CriMNet Office
developed a staffing plan and had filled 20 of 26 positions by early 2005.

.. Key Projects Underway. CriMNet regained momentum and began essential projects to
(1) define user requirements, (2) develop integration standards, (3) assess local criminal
justice agencies' ability to share data, and (4) positively identify offenders and link their
criminal records. Local government data sharing projects also made progress.

Issues Requiring Additional Legislative Attention
.. Data Practices Act Revisions. CriMNet submitted proposals in 2004 to modify state

data practice laws to address issues associated with sharing criminal justice information,
but the related bills did not pass. The Legislature should act on similar 2005 bills.

.. Policy Group Accountability. The Legislature should ensure that the Policy Group is
adequately monitoring CriMNet project costs, milestones, and outcomes. In addition,
because local criminal justice agencies are important users and providers of criminal
justice data, the Legislature should add local representation to the CriMNet Policy Group.

CriMNet is available at http://www.auditor.leg.state.mn.us. .
For more information, contact Deborah Junod at 651-296-1232 or deborah.junod@state.mn.us.

MINNESOTA OFFICE OF THE LEGISLATIVE AUDITOR



CriMNethas
improved
statewide access
to criminal
justice
information, but
management
problems have
impeded its
progress.

ummary

CriMNet is a Minnesota program to
integrate criminal justice information

kept in separate systems and jurisdictions.
CriMNet is being implemented
incrementally through projects managed
by state and local agencies. The Policy
Group, with representatives from the
courts and several state agencies, governs
CriMNet. The CriMNet Office in the
Department of Public Safety manages
day-to-day program activities.

Major Findings:

• Since 1996, nearly $180 million in
state and federal funds have been
allocated for criminal justice
information system improvements in
Minnesota. Of that amount, about
$55 million is the CriMNet program
budget for fiscal years 2002-05
(pp.21-24).

• CliMNet has improved access to
criminal justice data, but work
remains, such as integrating local
jurisdictions' prosecution and law
enforcement investigative data and
linking offender records into accurate
criminal histories (pp. 25-39).

• Most of the CriMNet projects we
reviewed delivered the desired
results, though most took longer and
cost more than expected. Progress on
some projects has slowed because of
questions regarding data classification
and security and because some
system requirements have not been
resolved (pp. 41-57).

• CriMNet's central infrastructure­
called the "Integration Backbone"­
will serve as the conduit among
criminal justice systems and is
scheduled to be operational in late

2004. This critical project has
experienced significant planning and
management problems and will not
deliver some desired results without
more work (pp. 46-51).

• The CriMNet Office and the Policy
Group have not always functioned
effectively, resulting in personnel
problems, unclear priorities, slow
progress setting integration standards,
and conflicts among stakeholders.
Inadequate staffing and lack of
defined program scope are
contributing factors (pp. 62-70).

• CriMNet leaders made a mid-course
correction in early 2003 and, though
progress has been slow, past problems
are being addressed. Understaffing of
the CriMNet Oftice remains a critical
problem (pp. 70-81).

Key Recommendations:

• The Legislature should amend state
law to resolve criminal justice data
classification issues, modify the
CriMNet governance strucrure, and
require more detailed information
from CriMNet to support spending
plans (pp. 83-85).

• The Department of Public Safety
should provide day-to-day support
and direction for the CriMNet Office
and expedite hiring CriMNet Office
staff (pp. 82, 85).

• The Policy Group shou~d ensure that it
(1) receives from the CriMNet Office
and other agencies the information it
needs to assess, prioritize, and
facilitate statewide integration efforts
and (2) uses this information to make
timely decisions (pp. 82-83).



x

Some important
criminal justice
data are not yet a
part of CriMNet.

Report Summary

In Minnesota, criminal justice
information is created and maintained
on separate systems by cOUltS, executive
agencies, and local jurisdictions.
CriMNet is a multi-jurisdictional
program to integrate these systems,
allowing law enforcement officers,
judges, public defenders, and other
criminal justice professionals to share
certain data on offenders' criminal
histories and their status in the justice
system. Integrating this information has
been an incremental process that started
with planning in the early 1990s. In
2001, the Legislature adopted the
CriMNet plan for integrating criminal
justice information and started making
significant investments in new and
improved information systems. These
and future integration efforts are
referred to as "CriMNet."

CriMNet is not itself a database, but
projects that help criminal justice
personnel share data. One project is to
build a connecting infrastructm:e, called
the "Integration Backbone." Other
projects aim to establish common work
practices for recording and reporting
criminal justice events or to improve
agencies' criminal justice information
systems.

The Policy Group, comprised of four
judicial and four executive branch
leaders, governs CriMNet. The
CriMNet Office manages day-to-day
program activities, and a task force of
state, local, and other representatives
advises the Policy Group. The Policy
Group and CriMNet Office are
responsible for setting CriMNet's
strategic direction, determining
priorities, making budget
recommendations, and completing
support work, such as setting security
standards and maintaining data-sharing
models. State and local agencies lead
specific integration projects.

State and federal funding for CriMNet
has typically been provided through

CRIMNET

appropriations and grants designated as
being for "criminal justice information
system improvements." For fiscal years
1996-2005, this category of state and.
federal funding in Minnesota totaled
about $180 million. Of that amount,
about $55 million is the CriMNet
program budget for fiscal years 2002-05.

We evaluated the status of information
integration to date; the extent to which
state agency integration projects have
met time, cost, and result expectations;
and how well the CriMNet program
overall has been managed.

lVIinnesota Has Made Significant
Progress, But Criminal Justice
Information Integration Is Not Yet
Seamless

The state has made significant progress
improving criminal justice technology
and integrating key system components.
For example, the Department of
Corrections has successfully integrated
probation and detention data that had
previously been held in separate county
and jail systems, and the courts are
implementing a new statewide court
information system. Other completed
projects have made less visible, but
necessary, system improvements to
facilitate data sharing. For example, the
Bureau of Criminal Apprehension
upgraded the criminal justice network
that many jurisdictions use to transmit
data. Other accomplishments include
statewide access to electronic fingerprint
equipment and statewide databases for
predatory offender data and arrest
photos.

But some important criminal justice data
have not yet been integrated. Public
defense, prosecution, and local law
enforcement, for example, do not have
statewide information systems, although
certain data are available statewide
through an intermediary (e.g., law
enforcement agencies submit some
data to the Bureau of Criminal
Apprehension). Absent additional
statewide systems, fuller integration



SUMMARY

To make
CriMNet more
effective, more
work needs to
be done to
build accurate,
statewide
criminal
histories.

of these data will depend on local
jurisdictions' abilities to link their
infolTI1ation systems with the state. At
this time, the state does not know how
great an investment is needed to
integrate more local jurisdictions.

More work also needs to be done to
positively identify offenders and link
statewide criminal records by
fingerprints rather than by less reliable
methods. The core technology,
electronic fingerprinting, is in place and
another project to address problems
linking fingerprints to arrest records is
underway.

Most CriMNet Projects Have
Achieved Desired Results, But With
More Time and Expense Than
Anticipated

Improvements in access to criminal
justice information resulted from a
series of individual projects at the
departments of Public Safety and
Corrections, the state courts, and local
agencies. While these projects generally
achieved desired results, they typically
took longer and cost more than
anticipated. Although not affecting each
project to the same degree, factors
influencing costs and timelines
included: (1) lack of clear expectations
and precise contract language for project
deliverables; (2) insufficient state
staffing or expertise; (3) challenges
coordinating tasks among agencies;
(4) inability to resolve work practice and
legal issues prior to proceeding with
technical development; and (5) changes
to project design or scope.

A Central Integration System
Should Be Fully Available Statewi~e

in Late 2004, But Without Some
Expected Functions

CriMNet's Integration Backbone-a
critical CriMNet component-is the
technical infrastructure that will connect
disparate information systems. The state
contracted with a vendor in 2002 to

xi

design and build the Backbone, but the
project has not proceeded according to
the time, cost, and scope parameters of
the original vendor proposal and
contract. The project is challenging, and
some uncertainty in setting performance
targets is understandable. But, some of
this project's problems could have been
avoided with better planning and
management by the state.

Initial plans grossly underestimated
the time it would take to achieve project
goals. Other factors contributed to
overruns, including (l) insufficient
planning of the system's technical
requirements, (2) questionable state
decisions regarding vendor work
products and priorities, and (3) too few
state staff. The state renegotiated
contract terms'in mid-2003, and in our
view, these changes should produce a
better value for the state. The state
expects to fully deploy the Integration
Backbone in late 2004 with a search
function linked to five statewide
systems. Other planned functions have
been delayed until staff are available to
complete necessary suppOlting work.

Early Failure to Follow Best
Practices Contributed to CriMNet
Office Management Problems

The Legislature created the CriMNet
Office in 2001 to coordinate, manage,
and oversee the CriMNet program.
However, in the office's early years,
CriMNet Office managers and the Policy
Group faile.d to make crucial planning
decisions, such as defining CriMNet' s
objectives and scope, or to implement
standard mechanisms for monitoring,
tracking, and communicating about
CriMNet's status. These weaknesses
made it more difficult to manage the
program on a day-to-day basis and to
identify and resolve problems. This
resulted in unfinished tasks (such as
setting technical standards), incomplete.
infOlmation regarding CriMNet's cost
and progress, and conflicts among
stakeholders.
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CriMNet
policymakers
need to set
priorities and
complete several
key projects.

A vadety of factors contributed to
program management shortcomings.
The CriMNet Office lacked sufficient
staffing levels and expertise. In
addition, previous CriMNet Office
managers did not pay sufficient attention
to the full range of their program
responsibilities, such as setting technical
standards and long-term planning.
Finally, the Policy Group was not able
to make timely decisions regarding
cdtical progran1 issues, such as data
practices, or provide sufficient
day-to-day supervision of CriMNet
Office. operations.

Recent Corrective Actions
Demonstrate Commitment to
Strengthening Program
Management

Over the past year, the Policy Group and
CriMNet Office managers have acted to
improve program management. As a
result, CriMNet, in general, has become
more clearly focused and stakeholder
collaboration is improving.

Changes include appointing a new
executive director, plans to restructure
and enlarge the CriMNet Office, using
the state's project management
standards to guide CriMNet Office
operations, and adopting a strategic
plan. In addition, the Policy Group
made several governance changes,
including assigning more responsibility
to the advisory task force and
embedding the CriMNet Office more
fully within the Department of Public
Safety's management structure.

CriMNet Staffing, Governance, and
Other Issues Still Need Attention

Despite recent corrective actions,
progress is still slower than is needed, in
large part because insufficient staffing
remains a critical problem. As of
January 2004, the CriMNet Office had
hired staff for only a few of 26 planned
positions. These staff are needed to
complete important activities, such as
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assessing user needs, defining technical
and work process requirements,
assessing local jurisdictions' capacities
to integrate, and resolving data practice
issues. Other matters needing attention
include resolving how integration costs
will be shared by federal, state, and local
entities and implementing a
communication strategy. We
recommend several actions to improve
CriMNet Office operations and to
strengthen oversight and accountability.

Some stakeholders have suggested that
the Legislature add one or more local
jurisdiction representatives to the Policy
Group. They argue that (1) cooperation
from local jurisdictions is vital as
integration progresses from the state to
the local level, and (2) the front-line
perspective should be reflected in
CriMNet's strategic direction. But, other
stakeholders argue that local
jurisdictions are already represented
through the Policy Group's advisory task
force and as nonvoting members of the
Policy Group. We find the arguments in
favor of adding local representatives to
the Policy Group to be more compelling,
and we recommend that the Legislature
modify the law accordingly.

Much of CriMNet's recent efforts have
focused on completing state and local
projects already underway and; at the
CriMNet Office, rectifying management
shortfalls. Now CriMNet needs to set
priorities and initiate projects that
address remaining gaps. The Legislature
should look to the Policy Group for a
plan that Clearly identifies the next steps,
as well as when and how CdMNet will
resolve concerns with system security,
local jurisdictions' needs, and
compliance with state data practice laws.
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Supporting work
needs to be
conrrpleted before
CriMNet
policymakers can
set a longer..term
integration
agenda.

The Policy
Group's advisory
task force has
been given
greater
responsibility for
CriMNet
projects.

As yet, CriMNet officials have not defined longer-term integration priorities. To
better position itself to do so, the CriMNet Office needs to complete a number of
important prerequisite activities, such as assessing user needs, assessing local
jurisdictions' capacities to integrate, and resolving data practice issues. As
discussed above, it is imperative that the CriMNet Office get needed staff
resources on board to direct these efforts, which will, by necessity, continue to
involve extensive collaboration with staff in state and local agencies.

Governance Changes

The Policy Group, Task Force, and CriMNet Office made several changes
in CriMNet governance to improve collaboration, more cle~ly define a
CriMNet Office chain of accountability, and facilitate timely decisionmaking.
Changes in 2003 included assigning more responsibility to the Task Force and
embedding the CliMNet Office more fully within the Department ofPublic Safety
management structure. At this point:

• Governance changes initiated in mid-2003 make sense, but it is too
early to assess their impact on accountability and decisionmaking.

In June 2003, the Policy Group approved a revamped charter for the Criminal and
Juvenile Justice Task Force. The new charter modified the Task Force's roles and
responsibilities 'to more closely align with those of a traditional technology project
steering committee and to have its members, via subcommittees (called delivery
teams), investigate specific problems and develop recommendations. For
example, a Task Force subcommittee investigated data practice issues and, in
December 2003, recommended to the Policy Group a list of legislative proposals.
The Policy Group members we interviewed commented on the added value of this
Task Force work, citing the strength of the background work that they do and the
importance of obtaining input from the diverse perspectives presented by Task
Force members. Using the Task Force in this way, rather than as simply a
discussion forum, better reflects the collaborative nature of CriMNet and brings
needed resources to the program.

Transition to the Task Force's new role has not been without bumps. According
to some stakeholders, group members are at times struggling to shift their
perspectives from advocacy for their respective jurisdictions to a more
collaborative, problem-solving role. Several of the stakeholders we interviewed
commented that trust is an issue in this transition. They added that trust among
stakeholders at all levels eroded during 2002, and that melding the CriMNet
Office, Task Force, and Policy Group into a unified force will take time.

As we said earlier, the CriMNet Office has always been an organizational unit
within the Department of Public Safety, but through 2002, it operated largely
outside of the department's day-to-day nlanagement structure. In 2003, the
Commissioner of Public Safety changed that relationship and made the CriMNet
Office an organizational unit within the Bureau of Criminal Apprehension, with
the CriMNet Executive Director reporting to the bureau's superintendent. At its
December 2003 meeting, the Policy Group tacitly supported this alTangement,
although members raised several questions regarding the line between day-to-day'
supervision of CriMNet Office operations and the Policy. Group's statutory
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Not all
stakeholders
agree with the
decision to give
the Department
of Public Safety
greater authority
over the
CriMNet Office.
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authority. The Policy Group clearly has authority in setting the strategic direction
of CriMNet Office work by, for example, approving the strategic plan. It also has
broad oversight authority over CriMNet and the responsibility to ensure that
expected outcomes are met. But, by more clearly placing the CriMNet Office
within the Department of Public Safety, the department will have more control
over day-to-day decisionmaking.7

Not all stakeholders are comfortable with this arrangement. Some are concerned
that Public Safety's influence on the CriMNet program will be too great,
undermining the collaborative nature of CriMNet at a time when improving
collaborative relationsl1ips is paramount. In contrast, others suggest that CriMNet
be integrated fully into the Department of Public Safety, with the Policy Group
functioning as an advisory body to the Commissioner of Public Safety and with
no direct authority over the CriMNet Office. Based on our work, we have
concluded that:

• Keeping the CriMNet Office under the Policy Group's strategic
direction serves important policy goals, but the office also needs direct
day-to-day support and direction from the Department of Public
Safety.

We agree that CriMNet's governance structure and operations should reflect
CriMNet's multi-jurisdictional nature, so we see the merits of the Legislature's
governance design and the importance of the Policy Group. But, Policy Group
oversight of CriMNet Office operations has its limits, as demonstrated in the
performance problems 'experienced through 2002. Given the complexity of the
CriMNet Office's mission and the level of effort needed to bring CriMNet
program management practices up to par, we think it is important to have the
CliMNet Office embedded in a clear, day-to-day accountability structure, which
the Policy Group simply cannot provide. The Bureau of Criminal Apprehension,
given its existing responsibility for the state's criminal justice data network, is a
logical choice. Where strategic direction ends and day-to-day supervision begins
is, of course, a gray area. Minimizing conflicting direction to the CriMNet Office
will require close communication among the Executive Director, the
Commissioner of Public Safety, and the Policy Group.

Another governance issue raised in 2003 is whether the Policy Group should
include one or more local government representatives as voting members. Some
criminal justice functions, such as prosecution, also are not represented. In oUf
view:

• Expanding the Policy Group to include local representatives would
provide a perspective that is currently absent and would better reflect
the collaborative nature of CrilVlNet.

7 In December 2003, the Policy Group voted to recommend to the Legislature that the law be
changed to state specifically that the CriMNet program manager serves at the pleasure of the Policy
Group. According to Policy Group members, the recommended statutory language regarding the
relationship between the CriMNet Office and the Policy Group simply states more clearly a
relationship already established in the law-that the CriMNet Office was created to implement the
work of the Policy Group. Since the Policy Group has always selected the CIiMNet program
manager, we do not take a position on this issue.
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Local
jurisdictions
should have a
place on the
Policy Group.

The Policy Group chose not make such a recommendation in its proposals for the
2004 legislative session, but this remains a high profile issue for cities and
counties.s Those opposed to changing the Policy Group's composition said that
they understood the philosophical importance of having local representation on
the Policy Group, but were uncomfortable with the logistics of choosing who that
might be. They also said that the majority of the Task Force is comprised of local
representatives, and as restructured, the Task Force has a great deal of influence
on CriMNet strategy and operations. Those in favor of local participation on the
Policy Group argue that (1) cooperation from local jurisdictions is vital to
CriMNet's success; (2) local criminal justice professionals have a unique,
front-line perspective that should be reflected in ~riMNet's strategic direction;
and (3) a voting seat on the Policy Group is more influential than an advisory role
on the Task Force. We find the rationale for adding local representation to be
more compelling.

Program Controls
CriMNet has made progress in implementing standard program control
procedures, as summarized in Table 4.5. To date, efforts that are farthest along
include formal program status reporting and strengthening program review and
decisionmaking by the Task Force and Policy Group. Other controls are in
various stages of design. Overall, we found that:

• CriMNet officials have designed structured processes to help manage
and oversee CrilVINet operations, but it is important to shift from
planning these controls to actively using them to manage CriMNet
work.

Status Reporting

The new CriMNet Office team took immediate steps in mid-2003 to improve
program status reporting. At first, these reports were tilled with lists of program
management and Integration Backbone project tasks that had gone undone in
previous years. Later reports focused on the status of efforts to complete this
make-up work. Improvements in status reporting worked in tandem with the
substantive work being done by the Task Force to better focus Policy Group
meetings and to improve the quantity and quality of information available about
CriMNet's status. Still, work remains in this area. As of December 2003, neither
the Task Force nor Policy Group had consistently reviewed program status during
their respective meetings. Instead, both groups' meetings focused on other issues,
such as legislative proposals for data practices and other statutory changes. While
these are, without a doubt, important issues, it is imperative from a program

8 The Task Force twice put forward recommended statutory language that would add Task Force
leaders to the Policy Group-once recommending that the Task Force chair and two vice-chairs be
added and the second time recommending only the Task Force chair. In discussing the merits of the
recommendation, a key sticking point for Policy Gr~mp members was that the Task Force chair
might not necessarily be a local employee because the Task Force includes members from, for
example, the state and private sector. At the December 2003 Policy Group meeting, the
Commissioner of Public Safety suggested that the proposal be modified such that the Task Force
chair would appoint to the Policy Group a Task Force member who was also a local jurisdiction
employee. The Task Force Chair did not support this suggestion, and the motion failed.
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Section 1 authorizes the Bureau ofCriminal Apprehension (BCA), or a laboratory authorized by the
BCA, to certify lab test results directly to the Commissioner of the Department of Public Safety
(DPS). Under current law, the BCA returns the results to the arresting officer, who then must
forward them to the DPS for entry on the violator's driving record, triggering the driver's license
revocation by the state. This change is intended to speed the license revocation action, while
minimizing recording mistakes and lost reports.

Section 2 provides that a.petition for judicial review of a license plate impoundment order must
include proof of service on DPS, and must include the name ofthe driver and the law enforcement
agency that issued the order. Strikes current language regarding the scope ofjudicial reviews.

Section 3 clarifies that both of two conditions (not either of the two) must be met before a plate
impoundment order is rescinded and the violator's plates are returned:

• the license revocation has been rescinded; and
• the criminal charge for the violation underlying the impoundment order has been

dismissed with prejudice, or the violator has been acquitted of the charge.

Section 4 requires a petitioner challenging a vehicle forfeiture provide proof of the service of the
complaint on the law enforcement agency that initiated the forfeiture when requesting a judicial
hearing. Current law only requires proof of service of the complaint to the prosecuting authority.

Sections 5 and 6 require that chemical dependency assessments include: '
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diagnosis of the nature of the offender's chemical and alcohol involvement;
consideration of the person's alcohol concentration at the time of arrest;
checks with the person's collateral contacts, including the person's relevant family
members, employers, educational institutions, criminal justice agencies, and
probation officer, if any; and
a review ofrelevant records and reports, including police and arrest reports, driving
records, and chemical testing and test refusal records.

Section 7 prohibits the court and DPS from using chemical dependency assessments that do not meet
the requirements specified in sections 5 and 6.

CT:vs
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Senators Foley, Skoglund and Chaudhary introduced--

S.F. No. 778: Referred to the Committee on Crime Prevention and Public Safety.

, 1 A bill for an act

2 relating to crimes; exempting law enforcement agency,
3 that forfeits a vehicle involved in impaired driving
4 offense from requirement to obtain vehicle title in
5 its name before transferring vehicle'; permitting
6 Bureau of Criminal Apprehension to certify chemical
7 test results directly to commissioner of public safety
8 for driver's license action; further limiting scope of
9 judicial review of license plate impoundment order;

10 expanding proof of service requirement for petitioner
11 appealing license plate impoundment or vehicle
12 forfeiture order; clarifying conditions under which
13 new license plates may be issued following plate
14 impoundment; amending Minnesota Statutes 2004,
15 sections 168A.12, by adding a subdivision; 169A.52,
16 subdivision 4; 169A.60, subdivisions 10, 11; 169A.63,
17 subdivision 8.

18 SE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

19 Section 1. Minnesota Statutes 2004, section 168A.12, is

20 amended by adding a subdivision to read:

21 Subd. 2a. [OWNER'S INTEREST TERMINATED OR VEHICLE SOLD

22 PURSUANT TO FORFEITURE.] If the interest of the owner is

23 terminated pursuant to section 169A.63, the appropriate agency

24 as defined in section 169A.63, subdivision 1, shall promptly

25 mail or deliver to the Department of Public Safety. the last

26 certificate of title, if available, an application for a new

27 certificate in the format the department prescribes, and an

28 affidavit made by or on behalf of the appropriate agency that

29 the interest of the owner was lawfully terminated. However, if

30 the appropriate agency holds the vehicle for resale, it need not

31 secure a new certificate of title if:

Section 1 1
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1 (1) the appropriate age~cy mails or delivers to the

2 department notice that it is holding the vehicle for resale;

3 (2) the notice is in duplicate and in a format required by

4' the department; and

5 (3) the notice is sent within 48 hours of the completed

6 forfeiture.

7 However, upon transfer to another person the appropriate agency

8 shall promptly execute assignment and warranty of title and mail

9 or deliver to the transferee or the department the certificate,

10 if available, the affidavit, and other documents reguired to be

11 sent to the department by the appropriate agency.

12 [EFFECTIVE DATE.] This section is effective the'day

13 following final enactment.

14 Sec. 2. Minnesota Statutes 2004, section 169A.52,

15 subdivision 4, is amended to read:

16 Subd. 4. [TEST FAILURE; LICENSE REVOCATION.] (a) Upon

17 certification by the peace officer that there existed probable

18 cause to believe the person had been driving, operating, or in

19 physical control of a motor vehicle in violation of section

20 169A.20 (driving' while impaired) and that the person submitted

21 ,to a test and the test results indicate an alcohol concentration

22 of 0.08 or more or the presence of a controlled substance listed

23 in schedule I or II, other than marijuana or

24 tetrahydrocannabinols, then the commissioner shall revoke the

25 person's license or permit to drive, or nonresident operating

26 privilege:

27 (1) for a period of 90 days;

28 (2) if the person is under the age of 21'years, for a

29 period of six months;

30 (3) for a person with a qualified prior impaired driving

31 incident within the past ten years, for a period of 180 days; or

32 (4) if the test results indicate an alcohol concentration

33 of 0.20 or more, for twice the applicable period in clauses (1)

34 to. (3) •

35 (b) On certification by the peace officer that there

36 existed probable cause to believe the person had been driving,

Section 2 2
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1 operating, or in.physical control of a commercial motor vehicle

2 with any presence of alcohol and that the person submitted to a

3 test and the test results indicated an alcohol concentration of

4 0.04 or more, the commissioner shall disqualify the person from

5 operating a commercial motor vehicle under section 171.165

6 (commercial driver's license disqualification).

7 (c) If the test is of a person's blood or urine by a

8 laboratory operated by the Bureau of Criminal Apprehension, the

9 laboratory may directly certify to the commissioner the test

10 results, and the peace officer shall certify to the commissioner

11 that there existed probable cause to believe the.person had been

12 driving, operating, or in physical control of a motor vehicle in

13 violation of section 169A.20 and that the person submitted to a

14 test. upon receipt of both certifications, the commissioner

15 shall undertake the license actions described in paragraphs (a)

16 and (b).

17 [EFFECTIVE DATE.] This section is effective August 1, 2006,

18 and applies to blood and urine test samples analyzed on or after

19 that date.

20 Sec. 3. Minnesota Statutes 2004, section 169A.60,

21 subdivision 10, is amended to read:

22 Subd. 10. [PETITION FOR JUDICIAL REVIEW.] (a) Within 30

23 days following receipt of a notice and order of impoundment

24 under this section, a person may petition the court for review.

25 The petition must include proof of service of a copy of the .

26 petition on the commissioner. The petition must include the

27 petitioner's date of birth, driver's license number, and date of

28 the plate impoundment violation, as well as the name of the

29 violator and the law enforcement agency that issued the plate

30 impoundment order. The petition must state with specificity the

31 grounds upon which the petitioner seeks rescission of the order

32 for impoundment. The petition may be combined with any petition

33 filed under section l69A.53 (administrative and judicial review

34 of license revocation).

35 (b) Except as otherwise provided in this section, the

36 judicial review and hearing are governed by section 169A.53 and

Section 3 . 3
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1 must take place at the same time as any judicial review of the

2 person1s license revocation under section 169A.53. The filing

3 of the petition does not stay the impoundment orde-r. The

4 reviewing court may order a stay of the balance of the

5 impoundment period if the hearing has not been conducted within

6 60 days after filing of the petition upon terms the court deems

7 proper. The court shall order either that the impoundment be

8 rescinded or sustained, and forward the order to the

.9 commissioner. The court shall file its order within 14 days

10 - following the hearing.

11 (e) In addition to the issues described in section l69A.53,

12 subdivision 3 (judicial review of license revoeation),-the scope

13 of a hearing under this subdivision is limited to~

14 t~t-whe~her-~he-v~o%a~or-OWftS7-~S-~he-re~is~eree-owfter-0£,

15 ~ossesses,-or-has-aeeess-~o-~he-vehfe~e-ttsee-ift-~he-~%a~e

16 im~ottftdmeft~-v~o%a~ioft~

17 tit-wheeher~a-member-o£-~he-v~o%a~or~s-hottseho%e-has-a

18 Ya%~d-driYer~s-%~eeftSe7-ehe-vio%8~er-Or-re~is~eree-owfter-h8s-8

19 %imieed-%ieeftse-~ss~ed-ttftder-see~~Oft-%T%.39,-~he-reg~s~ered

20 owfter-~s-fto~-~he-vio~8~Or7-8ftd-~he-re~~s~ered-owfter-h8s-a-v8%ie

21 or-%~m~~ed-er~ver~s-%~eeftSe7-0r-8-member-o£-~he-re~~s~ered

22 owfter~s-hottseho%e-has-a-va%~e-driver~s-%ieeftse~-8ftd

23 t3t-~£-~he-~m~ottftdmeft~-~s-b8Sed-oft-8-~%8~e-~m~ottftemeft~

24 yio%a~~oft-eeser~bee-~ft-sttbd~visioft-%7-~8ra~r8~h-tet,-e%8ttse-f3t

25 or-t4t7 whether the peace officer had probable cause to believe

26 the violator committed the plate impoundment violation 8ftd

27 whe~her-~he-ev~eeftee-demoftS~r8ees-~ha~-~he-~%8~e-im~ottftemeft~

28 yio%a~~oft-oeettrred.

29 (d) In a hearing under this subdivision, the following.

30 ~ecords are admissible in evidence:

31 (1) certified copies of the violator's driving record; and

32 (2) certified copies of vehicle registration records

33 bearing the violator's name.

34 [EFFECTIVE DATE.] This section is effective August 1, 2005.

35 Sec. 4. Minnesota Statutes 2004, section l69A.60,

36 subdivision 11, is amended to read:

Section 4 4
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1 Subd. 11. [RESCISSION OF REVOCATION~ AND DISMISSAL OR

2 ACQUITTAL; NEW PLATES.] If:

3 (1) the driver's license revocation that is the basis for

4 an impoundment order is rescinded; and

5 (2) the charges for the plate impoundment violation have

6 been dismissed with prejudice~ or

7 t3t the violator ha~ been acquitted of the plate

8 impoundment violation;

9 then the registrar. of motor vehicles shall issue new

10 registration plates for the vehicle at no cost, when the

11 registrar receives an application that includes a copy of the

12 order rescinding the driver's license revocation, and either the

13 order dismissing the charges, or the judgment of acquittal.

14 [EFFECTIVE DATE.] This section is effective the day

15 following final enactment.

16 Sec. 5. Minnesota Statutes 2004, section 169A.63,

17 subdivisio~ 8, is amended to read:

18 Subd. 8. [ADMINISTRATIVE FORFEITURE PROCEDURE.] (a) A

19 motor vehicle used to commit a designated offense or used in

20 conduct resulting in a designated license revocation is subject

21 to administrative forfeiture under this subdivision.

22 (b) When a motor vehicle is seized under subdivision 2, or

23 within a reasonable time after seizure, the appropriate agency'·

24 shall serve the driver or operator of the vehicle with a notice

25 of the seizure and intent to forfeit the vehicle. Additionally,

26 when a motor vehicle is seized under subdivision 2, or within a

27 reasonable time ~fter that, all persons known to have an

28 ownership, possessory, or security interest in the vehicle must

29 be notified of the seizure and the intent to forfeit the

30 v~hicle. For those vehicles required to be registered under

31 chapter 168, the notification to a person known to have 'a

32 security interest in the vehicle is required only if the vehicle

33 is registered under chapter 168 and the interest is listed on

34 the vehicle's title. Notice mailed by cert~fied mail to the

35 address shown in Department of Public Safety records is

36 sufficient notice to the registered owner of the vehicle. For

Section 5 . 5
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1 motor vehicles not required to be registered under chapter 168,

2 notice mailed by certified mail to the address shown in the

3 applicable filing or registration tor the vehicle is sufficient

4 notice to a person known to have an ownership, possessory, or

5 security interest in the vehicle. Otherwise, notice may be

6 given in the manner provided by law for s~rvice of-a summons in

7 a civil action.

8 (c) The notice must be in writing and contain:

9 (1) a description of the vehicle seized;

10 (2) the date of seizure; and

11 (3) notice of the right to obtain judicial review of the

12 forfeiture and of the procedure for obtaining that judicial

13 review, printed in -English, Hmong, and Spanish. Substantially

14 the following language must appear conspicuously: "IF YOU DO

15 NOT DEMAND JUDICIAL R~VIEW EXACTLY AS PRESCRIBED IN MINNESOTA

16 STATUTES, SECTION l69A.63, SUBDIVISION 8, YOU LOSE THE RIGHT TO

17 A JUDICIAL DETERMINATION OF THIS FORFEITURE AND YOU LOSE ANY

18 RIGHT YOU MAY HAVE TO THE ABOVE-DESCRIBED PROPERTY. YOU MAY NOT

19 HAVE TO PAY THE FILING FEE FOR THE DEMAND IF DETERMINED YOU ARE

20 UNABLE TO AFFORD THE FEE. IF THE PROPERTY IS WORTH $7,500 OR

21 LESS, YOU MAY FILE YOUR CLAIM IN CONCILIATION COURT. YOU DO NOT

22 HAVE TO PAY THE CONCILIATION COURT FILING FEE IF THE PROPERTY IS

23 WORTH LESS THAN $500."

24 (d) Within 30 days following service of a notice of seizure

25 and forfeiture under this subdivision, a claimant may file a

26 demand for a judicial determination of the forfeiture. The

27 demand must be in the form of a civil complaint and must be-

28 filed with the court administrator in the county in which the

29 seizure occurred, together with proof of service of a copy of

30 the complaint on the prosecuting authority having-jurisdiction

31 over the forfeiture, and the appropriate agency that initiated

32 the forfeiture, including the standard filing fee for civil

33 actions unless the petitioner has the right to sue in forma

34 pauperis under section 563.01. If the value of the seized

35 property is $7,500 or less, the claimant may file an action in

36 conciliation court for recovery of the seized vehicle. A copy

Section 5 6



01/25/05 [REVISOR] RR/DI 05-1893

1 of the conciliation court statement of claim must be served

2 personally or by mail on the prosecuting authority having

3 jurisdiction over the forfeiture, as well as on the appropriate

4 agency that initiated the forfeiture, within 30 days following

5 service of the notice of seizur~ and forfeiture under this

6 subdivision. If the value of the seized property is less than

7 $500, the claimant does not have to pay the conciliation court

8 filing fee.

9 No responsive pleading is required of the prosecuting

10 authority and no court fees may be charged for the prosecuting

11 authority·s appearance in the matter. The prosecuting authority

12 may appear for the appropriate agency. Pleadings', filings, and

13 methods of service are governed by the Rules of Civil Procedure.

14 (e) The complaint must be captioned in the name of the

15 claimant as plaintiff and the seized vehicle as defendant, and

16 must state with specificity the grounds on which the claimant

17 alleges' the vehicle was improperly seized, the claimant1s

18 interest in the vehicle seized, and any affirmative defenses the

19 claimant may have. Notwithstanding any law to the contrary, an

20 action for the return of a vehicle seized under this section may

21 not be.maintained by or on behalf of any person who has been

22 served with a notice of seizure and forfeiture unless the person

23 has complied with this subdi~ision.

24 (f) If the claimant makes a timely demand for a judicial

25 determination under this subdivision, the forfeiture proceedings

26 must be conducted as provided under subdivision 9.

27 [EFFECTIVE DATE.] This section is effective August 1, 2005,

28 and applies to forfeiture actions initiated on or after that

29 date.

7
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1 Senator .•... moves to amend S.F. No. 778 as follows:

2 Delete everything after the enacting clause and insert:

3 "section 1. Minnesota Statutes 2004, section 169A.52,

4 subdivision 4, is amended to read:

5 Subd. 4. [TEST FAILURE; LICENSE REVOCATION.] (a) Upon

6 certification by the peace officer that there existed probable

7 cause to believe the person had been driving, operating, or in

8 physical control of a motor vehicle in violation of section

9 169A.20 (driving while impaired) and that the person submitted

10 to a test and the test results indicate an alcohol concentration

11 of 0.08 or more or the presence of a controlled substance listed

12 in schedule I or II, other than marijuana or

13 tetrahydrocannabinols, then the commissioner shall revoke the

14 person's license or permit to drive, or nonresident operating

15 privilege:

16 (1) for a period of 90 days;

17 (2) if the person is under the age of 21 years, for a

18 period of six months;

19 (3) for a person with a qualified prior impaired driving

20 incident within the past ten years, for a period of 180 days; or

21 (4) if the test results indicate an alcohol concentration

22 of 0.20 or more, for twice the applicable period in clauses (1)

23 to (3).

24 (b) On certification by the peace officer that there

25 existed probable cause to believe the person had been driving,

26 operating, or in physical control of a commercial motor vehicle

27 with any presence of alcohol and that the person submitted to a

28 test and the test results indicated an alcohol concentration of

29 0.04 or more, the commissioner shall disqualify the person from

30 operating a commercial motor vehicle under section 171.165

31 (commercial driver's license disqualification).

32 (c) If the test is of a person's blood or urine by a

33 laboratory operated by the Bureau of Criminal Apprehension, or

34 authorized by the bureau to conduct the analysis of a blood or

35 urine sample, the laboratory may directly certify to the

36 commissioner the test results, and the peace officer shall

section 1 1
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1 certify to the commissioner that there existed probable cause to

2 believe the person had been driving, operating, or in physical

3 control of a motor vehicle in violation of section 169A.20 and

4 that the person submitted to a test. Upon receipt of both

5 certifications, the commissioner shall undertake the license

6 actions described in paragraphs (a). and (b).

7 [EFFECTIVE DATE.] This section is effective August 1, 2006,

8 and applies to blood and urine test samples analyzed on or after

9 that date.

10 Sec. 2. Minnesota Statutes 2004, section 169A.60,

11 subdivision 10, is amended to read:

12 Subd. 10. [PETITION FOR JUDICIAL REVIEW.] (a) within 30

13 days following receipt of a notice and order of impoundment

14 under this section, a person may petition the court for review.

15 The petition must include proof of service of a coPy of the

16 petition on the commissioner. The petition must include the

17 petitioner's date of birth, driver's license number, and date of

18 the plate impoundment violation, as well as the name of the

19 violator and the law enforcement agency that issued the plate

20 impoundment order. The petition must state with specificity the

21 grounds upon which the petitioner seeks rescission of the order

22 for impoundment. The petition may be combined with any petition

23 filed under section 169A.53 (administrative and jUdicial review

24 of license revocation).

25 '(b) Except as otherwise provided in this section, the

26 jUdicial review and hearing are governed by section 169A.53 and

27 must take place at the same time as any jUdicial review of the

28 person's license revocation under section 169A.53. The filing

29 of the petition does not stay the impoundment order. The

30 reviewing court may order a stay of the balance of the

31 impoundment period if the hearing has not been conducted within

32 60 days after filing of the petition upon terms the court deems

33 proper. The court shall order either that the impoundment be

34 rescinded or sustained, and forward the order to the

35 commissioner. The court shall file its order within 14 days

36 following the hearing.

section 2 2
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1 (c) In addition to the issues described in section 169A.53,

2 subdivision 3 (judicial review of license revocation), the scope

3 of a hearing under this subdivision is limited to:

4 (1) whe~her-~he-v~e~6~er-e~s,-~s-~he-re~~s~eree-e~er-e£7

5 ~essesses,-er-h6s-6eeess-~e-~he-veh~e~e-~see-~ft-~he-~~6~e

6 ~m~e~ftameft~-V~e~6~~eftt

7 trt-whe~her-6-mem~er-e£-~he-v~e~6~erLs-he~sehe~e-h6s-6

8 v6~~e-er~verLs-~~eeftse,-~he-v~e~6~er-er-re~~s~eree-ewfter-h6s-6

9 ~~m~~ee-~~eeftse-~ss~ee-~fteer-see~~eft-~~~.3e,-~he-re~~s~eree

10 ewfter-~s-fte~-~he-v~e~6~er,-6fte-~he-re~~s~eree-e~er-h6s-6-v6~~e

11 er-~~m~~ee-er~verLs-~~eeftSe7-er-6-memeer-e£-~he-re~~s~eree

12 ewfterLs-he~sehe~e-ft6S-6-V6~~e-er~verLs-~~eeftSet-6fte

13 t3t if the impoundment is based on a plate impoundment

14 violation described in subdivision 1, paragraph tet ~' clause

15 (3) or (4), whether the peace officer had probable cause to

16 believe the violator committed the plate impoundment violation

17 and whether the evidence demonstrates that the plate impoundment

18 violation occurred; and

19 (2) for all other cases, whether the peace officer had

20 probable cause to believe the violator committed the plate

21 impoundment violation.

22 (d) In a hearing under this subdivision, the following

23 records are admissible in evidence:

24 (1) certified copies of the violator's driving record; and

25 (2) certified copies of vehicle registration records

26 bearing the violator's name.

27 [EFFECTIVE DATE.] This section is effective August 1, 2005.

28 Sec. 3. Minnesota Statutes 2004, section 169A.60,

29 subdivision 11, is amended to read:

30 Subd. 11. [RESCISSION OF REVOCATIONt AND DISMISSAL OR

31 ACQUITTAL; NEW PLATES.] If:

32 (1) t~e driver's license revocation that is the basis for

33 an impoundment order is rescinded; and

34 (2) the charges for the plate impoundment violation have

35 been dismissed with prejudicet or

36 t3t the violator has been acquitted of the plate

section 3 3
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1 impoundment violation;

2 then the registrar of motor vehicles shall issue new

3 registration plates for the vehicle at no cost, when the

4 registrar receives an application that includes a copy of the

5 order rescinding the driver's license revocation, and either the

6 order dismissing the charges, or the jUdgment of acquittal.

7 [EFFECTIVE DATE.] This section is effective the day

8 following final enactment.

9 Sec. 4. Minnesota Statutes 2004, section 169A.63,

10 subdivision 8, is amended to read:

11 Subd. 8. [ADMINISTRATIVE FORFEITURE PROCEDURE.] (a) A

12 motor vehicle used to commit a designated offense or used in

13 conduct resulting in a designated license revocation is sUbject

14 to administrative forfeiture under this sUbdivision.

15 (b) When a motor vehicle is seized under subdivision 2, or

16 within a reasonable time after seizure, the appropriate agency

17 shall serve the driver or operator of the vehicle with a notice

18 of the seizure and intent to forfeit the vehicle. Additionally,

19 when a motor vehicle is seized under subdivision 2, or within a

20 reasonable time after that, all persons known to have an

21 ownership, possessory, or security interest in the vehicle must

22 be notified of the seizure and the intent to forfeit the

23 vehicle. For those vehicles required to be registered under

24 chapter 168, the notification to a person known to have a

25 security interest in the vehicle is required only if the vehicle

26 is registered under chapter 168 and the interest is listed on

27 the vehicle's title. Notice mailed by certified mail to the

28 address shown in Department of Public Safety records is

29 sufficient notice to the registered owner of the vehicle. For

30 motor vehicles not required to be registered under chapter 168,

31 notice mailed by certifie~ mail to the address shown in the

32 applicable filing or registration for the vehicle is sufficient

33 notice to a person known to have an ownership, possessory, or

34 security interest in the vehicle. Otherwise, notice may be

35 given in the manner provided by law for service of a summons in

36 a civil action.

section 4 4
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1 (c) The notice must be in writing and contain:

2 (1) a description of the vehicle seized;

3 (2) the date of seizure; and

4 (3) notice of the right to obtain judicial review of the

5 forfeiture and of the procedure for obtaining that jUdicial

6 review, printed in English, Hmong, and Spanish. Substantially

7 the following language must appear conspicuously: "IF YOU DO

8 NOT DEMAND JUDICIAL REVIEW EXACTLY AS PRESCRIBED IN MINNESOTA

9 STATUTES, SECTION 169A.63, SUBDIVISION 8, YOU LOSE THE RIGHT TO

10 A JUDICIAL DETERMINATION OF THIS FORFEITURE AND YOU LOSE ANY

11 RIGHT YOU MAY HAVE' TO THE ABOVE-DESCRIBED PROPERTY. YOU MAY NOT

12 HAVE TO PAY THE FILING FEE FOR TaE DEMAND IF DETERMINED YOU ARE

13 UNABLE TO AFFORD THE FEE. IF THE PROPERTY IS WORTH $7,500 OR

14 LESS, YOU MAY FILE YOUR CLAIM IN CONCILIATION COURT. YOU DO NOT

15 HAVE TO PAY THE CONCILIATION COURT FILING FEE IF THE PROPERTY IS

16 WORTH LESS THAN $500."

17 (d) Within 30 days following service of a notice of seizure

18 and forfeiture under this subdivision, a claimant may file a

19 demand for a jUdicial determination of the forfeiture. The

20 demand must be in the form of a civil complaint and must be

21 filed with the court administrator in the county in which the

22 seizure occurred, together with proof of service of a copy of

23 the complaint on the prosecuting authority having jurisdiction

24 over the forfeiture, and the appropriate agency that initiated

25 the forfeiture, inclUding the standard filing fee for civil

26 actions unless the petitioner has the right to sue in forma

27 pauperis under section 563.01. If the value of the seized

28 property is $7,500 or less, the claimant may file an action in

29 conciliation court for recovery of the seized vehicle. A copy

30 of the conciliation court statement of claim must be served

31 personally or by mail on the prosecuting authority having

32 jurisdiction over the forfeiture, as well as on the appropriate

33 agency that initiated the forfeiture, within 30 days following

34 service of the'notice of seizure and forfeiture under this

35 subdivision. If the value" of the seized property is less than

36 $500, the claimant does not have to pay the conciliation court

Section 4 5
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1 filing fee.

2 No responsive pleading is required of the prosecuting

3 authority and no court fees may be charged for the prosecuting

4 authority's appearance in the matter. The prosecuting authority

5 may appear for the appropriate agency. Pleadings, filings, and

6 methods of service are governed by the Rules of civil Procedure.

7 (e) The complaint must be captioned in the name of the

8 claimant as plaintiff and the seized vehicle as defendant, and

9 must state with specificity the grounds on which the claimant

10 alleges the vehicle was improperly seized, the claimant's

11 interest in the vehicle seized, and any affirmative defenses the

12 claimant may have. Notwithstanding any law to the contrary, an

13 action for the return of a vehicle seized under this section may

14 not be maintained by or on behalf of any person who has been

15 served with a notice of seizure and forfeiture unless the person

16 has complied with this subdivision.

17 (f) If the claimant makes a timely demand for a jUdicial

18 determination under this subdivision, the forfeiture proceedings

19 must be conducted as provided under subdivision 9.

20 [EFFECTIVE DATE.] This section is effective August 1, 2005,

21 and applies to forfeiture actions initiated on or after that

22 date.

23 Sec. 5. Minnesota Statutes 2004, section 169A.70,

24 subdivision 3, is amended to read:

25 Subd. 3. [ASSESSMENT REPORT.] (a) The assessment report

26 must be on a form prescribed by the commissioner and shall

27 contain an evaluation of the convicted defendant concerning the

28 defendant's prior traffic and criminal record, characteristics

29 and history of alcohol and chemical use problems, and

30 amenability to rehabilitation through the alcohol safety

31 program. The report is classified as private data on

32 individuals as defined in section 13.02, subdivision 12.

33 (b) The assessment report must include:

34 (1) a diagnosis of the nature of the offender's chemical

35 and alcohol involvement;

36 (2) an assessment of the severity level of the involvement;

section 5 6
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1 Jll a recommended level of care for the offender in

2 accordance with the criteria contained in rules adopted by the

3 commissioner of human services under section 254A.03,

4 subdivision 3 (chemical dependency treatment rules);

5 (4) an assessment of the offender's placement needs;

6 frt ~ recommendations for other appropriate remedial

7 action or care, including aftercare services in section 254B.01,

8 subdivision 3, that may consist of educational programs,

9 one-on-one counseling, a program or type of treatment that

10 addresses mental health concerns, or a combination of them; e~

11 and

12 f3t l§l a specific explanation why no level of care or

13 action was recommended, if applicable.

14 [EFFECTIVE DATE.] This section is effective August 1, 2005,

15 and applies to chemical use assessments made on or after that

16 date.

17 Sec. 6. Minnesota Statutes 2004, section 169A.70, is

18 amended by adding a subdivision to read:

19 Subd. 6. [METHOD OF ASSESSMENT.] (a) As used in this

20 sUbdivision, "collateral contact" means an oral or written

21 communication initiated by an assessor for the purpose of

22 gathering information from an individual or agency, other than

23 the offender, to verify or supplement information provided by

24 the offender during an assessment under this section. The term

25 includes contacts with family members, criminal justice

26 agencies, educational institutions, and employers.

27 (b) An assessment conducted under this section must include

28 at least one personal interview with the offender designed to

29 make a determination about the extent of the offender's past and

30 present chemical and alcohol use or abuse. It must also include

31 collateral contacts and a review of relevant records or reports

32 regarding the offender including, but not limited to, police

33 reports, arrest reports,.driving records, chemical testing

34 records, and test refusal records. If the offender has a

35 probation Officer, the officer must be the subject of a

36 collateral contact under this subdivision. If an assessor is

section 6 7
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1 unable to make collateral contacts, the assessor shall specify

2 why collateral contacts were not made.

3 [EFFECTIVE DATE.] This section is effective August 1, 2005,

4 and applies to chemical use assessments made on or after that

5 date.

6 Sec. 7. Minnesota statutes 2004, section 169A;70, is

7 amended by adding a subdivision to read:

8 Subd. 7. [PRECONVICTION ASSESSMENT.] Ca) The court may not

9 accept a chemical use assessment conducted before conviction as

10 a substitute for the assessment required by this section unless

11 the court ensures that the preconviction assessment meets the

12 standards described in this section.

13 Cb) If the commissioner of pUblic safety is making a

14 decision regarding reinstating a person's driver's license based

15 on a chemical use assessment, the commissioner shall ensure that

16 the assessment meets the standards described in this section.

17 [EFFECTIVE DATE.] This section is effective August 1, 2005,

18 and applies to chemical use assessments made on or after that

19 date."

20 Delete the title and insert:

21 "A bill for an act relating to crimes; permitting Bureau of
22 Criminal Apprehension to certify chemical test results directly
23 to commissioner of public safety for driver's license action;
24 further limiting scope of judicial review of license plate
25 impoundment order; expanding proof of service requirement for
26 petitioner appealing license plate impoundment or vehicle
27 forfeiture order; clarifying conditions under which new license
28 plates may be issued following plate impoundment; strengthening
29 the process for assessing chemical dependency of impaired
30 driving violators; amending Minnesota Statutes 2004, sections
31 169A.52, subdivision 4; 169A.60, subdivisions 10, 11i 169A.63,
32 subdivision 8; 169A.70, subdivision 3; by adding subdivisions."

8
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Senators Hottinger, Lourey and Berglin introduced--

S.F. No. 102: Referred to the Committee on Crime Prevention and Public Safety.

1 A bill for an act

2 relating to criminal justice; adopting certain model
3 penal code provisions relating to criminal
4 responsibility of persons with a mental disease or
5 defect; amending Minnesota Statutes 2004, section
6 611.026.

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

8 Section 1. Minnesota Statutes 2004, section 611.026, is

9 amended to read:

10 611.026 [CRIMINAL RESPONSIBILITY OF MENTALLY ILL OR

11 DEFICIENT.]

.12 Subdivision 1. [COMPETENCY TO PROCEED.] No person shall be

13 tried, sentenced, or punished for any crime while mentally ill

14 or mentally deficient so as to be incapable of understanding the

15 proceedings or making a defense;-bttt-tne-~ersoft-sne%%-ftot-be

16 exettsee-£rom-er~m~fte%-%~eb~%~ty-exee~t-tt~oft-~roo£-tnet-et-tne

17 t~me-o£-eomm~tt~ftg-tne-e%%egee-er~m~fte%-eet-tne-~ersoft-wes

21 Subd. 2. [INSANITY DEFENSE.] Cal A person is not

22 responsible for criminal conduct if at the time of such conduct

23 as a result of mental disease or defect the person lacks

24 substantial capacity either to appreciate the criminality of the

25 person's conduct or to conform the person's conduct to the

26 requirements of law.

Section 1 1
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1 (b) As used in this subdivision, the terms "mental disease"

2 and "defect" do not include an abnormality manifested only by

3 repeated criminal or otherwise antisocial conduct.

4 [EFFECTIVE DATE.] This section is effective August 1, 2005,

5 and applies to crimes committed on or after that date.

2



03/08/05 [COUNSEL] KPB SCS0102A-2

1 Senator ..... moves to amend S.F. No. 102 as follows:

2 Delete everything after the enacting clause and insert:

3 "section 1. Minnesota Statutes 2004, section 611.026, is

4 amended to read:

5 611.026 [CRIMINAL RESPONSIBILITY OF MENTALLY ILL OR

6 DEFICIENT.]

7 Subdivision 1. [COMPETENCY TO PROCEED.] No person shall be

8 tried, sentenced, or punished for any crime while mentally ill

9 or mentally deficient so as to be incapable of understanding the

10 proceedings or making a defense~-~~~-~fte-~e~~e~-~ftaii-~e~-~e

11 e~e~~ea-£rem-er~m~~ai-i~a~~i~~y-e~ee~~-~~e~-~~ee£-~fta~-a~-~fte

12 ~~me-e£-eemm~~~~~~-~fte-aiie~ea-e~~m~~ai-ae~-~fte-~er~e"-wa~

13 ia~er~"~-~~aer-~~eft-a-ae£ee~-e£-rea~e~7-£rem-e~e-e£-~fte~e

14 ea~~e~7-a~-"e~-~e-k"ew-~fte-"a~~~e-e£-~fte-ae~7-er-~fta~-~~-wa~

15 wre"~.

16 Subd. 2. [INSANITY DEFENSE.] (a) A person is not

17 responsible for criminal conduct if, at the time of the conduct

18 and as a result of mental disease or defect, the person was

19 unable to appreciate the wrongfulness of the conduct.

20 (b) As used in this sUbdivision, the terms "mental disease"

21 and "defect" include:

22 (1) impairments of mind, whether enduring or transitory; or

23 (2) mental retardation.

24 [EFFECTIVE DATE.] This section is effective AUgust 1, 2005,

25 and applies to crimes committed on or after that date."

1



Criminalization of Mental Illness
As the number of people with mental illness in our prisons increase, there has been a call to review the way we look at
punishment versus treatment. In addition to the establishment of crisis teams, police training, jail diversion programs and
mental health courts, it is also important to discuss the standard that should be used to determine if someone should be
held responsible for their actions.

It's important to remember that while crimes by people with mental illness often appear on the front page of the
newspaper, few violent crimes are committed by people with mental illness.

lVI'Naughten Standard
The M'Naughten Standard is used under Minnesota law. This standard came out of a case involving Daniel M'Naughten
in 1843 in the British Courts. The M'Naughten standard basically means that if an individual is so mentally ill that he or
she could not understand right from wrong, then they are not guilty by reason of insanity. Thus the legal test has nothing
to do with a diagnosis of mental illness, the delusions he/she may have been having at the time or if he/she was hearing
voices.

Minnesota law states that: "No person shall be tried, sentenced, or punished for any crime while mentally ill of mentally
deficient so as to be incapable of understanding the proceedings or making a defense: but the person shall not be excused
from criminal liability except upon proof that at the time of committing the alleged criminal act the person was laboring
under such a defect of reason, from one of these causes, as not to know the nature of the act, or that is was wrong."

Probably less than 1% of the cases in Minnesota ever even bring this up and only when both the prosecutor and the
defense attorney agree. It's important to note that people don't go "free" they are committed for treatment, sometimes
longer than their prison sentence would have been.

Irresistible Impulse
Many states (including Colorado and Iowa) use the M'Naughten standard coupled with the irresistible impulse doctrine.
The standard is very similar to the straight M'Naughten test, but also acknowledges that someone may not be able to stop
oneself due to their delusions.

Guilty but Mentally III
Some states now have a "guilty but mentally ill." The guilty but mentally ill standard holds the individual criminally
responsible for their acts but provides for treatment while the individual is incarcerated. NAMI opposes the adoption of
"guilty but mentally ill" because it absolves the judge or jury from determining a person's responsibility for the act.

American Law Institute
A large number of states (including Indiana, Illinois, Michigan and Wisconsin) have adopted the American Law Institute
standard. Under the ALI standard, the individual is not criminally responsible if he lacks substantial capacity to
understand the extent of his wrongful conduct: "A person is not responsible for criminal conduct if at the time of such
conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality
(wrongfulness) of his conduct or to conform his conduct to the requirements of the law." Some people have a problem
with the part of the ALI standard related to "conforming conduct" stating that it is very difficult to use in court.

American Bar Association
The American Bar Association also recommends a standard: "A person is not responsible for criminal conduct if at the
time of such conduct as a result of mental disease or defect was unable to appreciate the wrongfulness of such conduct."
This is a change from the M'Naughten standard because it goes beyond knowing an action is wrong, and it does not
include the "conforming conduct" provision of the ALI standard.

National Alliance for the Mentally III of J'vtinnesota
800 Transfer Road, Suite 7A

St. Palll~ ivLN 55114
651-645-2948



Statement from NAMI

Treatment, not punishment:

NAM! believes that persons who have committed offenses due to states ofmind or behavior caused by a brain
disorder require treatment, not punishment. NAM! believes that a prison orjail is never an optimal therapeutic
setting. NAlv!! believes that mental health systems have an obligation to develop and implement systems of
appropriate care for individuals whose untreated brain disorders may cause them to engage in inappropriate or
criminal behaviors.

Treatment while in correctional settings:

NAM! believes that states and communities have legal and ethical obligations to provide people with brain
disorders humane and effective treatment while in correctional settings.

Training and education:

NAM! believes that education about brain disorders at all levels ofjudicial and legal systems is crucial to the
appropriate disposition ofcases involving offenders with brain disorders. Judges, lawyers, police officers,
correctional officers, parole and probation officers, law enforcement personnel, court officers, and emergency
medical transport and service personnel should be required to complete at least 20 hours oftraining about these
disorders. Consumers andfamily members should be a part ofthis educational process.

Violence:

NAJvfJ believes that, in the overwhelming majority ofcases, dangerous or violent acts committed by persons with
brain disorders are the result ofneglect or inappropriate or inadequate treatment oftheir illness.

Insanity defense:

NAM! supports the retention ofthe "insanity defense" andfavors the two-prong test that includes the volitional as
well as the cognitive standard. NAJvfJ opposes the adoption of "guilty but mentally ill" statutes. NAM! supports
systems that provide comprehensive, long-term care and supervision in hospitals and in the community to
individuals found "not guilty by reason ofinsanity," "guilty except for insanity, or any other similar terminology
used in state statutes pertaining to the insanity defense.

Parole and probation, transitional services:

NAM! believes that states must adopt systems for assisting individuals with serious brain disorders who have served
sentences and are eligible for release on parole with appropriate treatment and services to aid their transition back
into the community.



'N t t
By Christine Townsend

I am a prisoner at Shakopee Correc­
tional Facility. Up until January of 1994
I was working at Anoka-Metro Regional
Treatment Center as aRegistered Nurse
on a MICD unit designed to treat people
with a mental illness and chemical de­
pendency.

I worked intensely gaining experience
with many disorders, becoming involved
with the quality improvement team, and
eventually being prepared for a supervi­
soryposition which regrettably was
quashed, secondary to lack of funds.

Why do I tell you this? To explain my
background and viewpoint concerning
the law of Minnesota and mental illness.

I am advocating for a change in the
sentencing/indictment process for the
mentally ill.

Along with working with the mentally
.ill, I was one. I have. suffered from
depression and an eating disorder for
years. Unfortunately, the old adage is
true about treating yourself - you can't. I
began a downward spiral due to acombi­
nation of stresses and couldn't come up.
It seemed I was entangled in an irrepa­
rable, meaningless, hopeless mess.

On Jan. 7, 1994, I cracked. I tried to
"save" my daughter and myself from all
the pain that seemed unbearable. My
daughter· died; I did not. I am trying to
continue for my family's sake and for my
patients, of which I am one.

I have met some of my patients here,
and know of many others who, in my
view, do not belong in prison. Weare not
getting treatment for the cause of our
crimes - mental illness~ The message is
given loud and clear- we don't matter.

If I can change what is occurring in
our judicial system, then perhaps this
tragedy will not be for nought.

My argument is against the
M'Naugton'rule, regarding a .person's

cognitive capacity in determining right
"_from" wrong. -_This formula does._not..
comport with modem medical knowledge
that an individual is a mentally complex
being with varying degrees ofawareness.
It fails to attack the problem presented in
a case wherein an accused may have
understood his actions but was incapable
of controllinghis behavior.

In this so called progressive health
state, we are still using an archaic tool.
Citing from Durham vs. United States:
An accused is not criminally responsible
if his unlawful act was the product of a
mental illness or defect.

The Durham Court of Appeals case
found M'Naughton to be inadequate be­
~aus~ it did not take sufficient account of
psychic realities and scientific knowl­
edge, being based instead on one symp­
tom that could not be validly applied in
all circumstances. This was in 1954!
Are we going forward or backwards!

There are federal and state courts who
understand this and have engaged other
methods to determine the cause ofacrime
and act accordingly.

I have read about the work being done
to update and teach correctional staff on
mental illness. I applaud this. The f.~ct
remains, however, that this. will 'hot
change the directive of the Dept. of Cor­
rections., That is, to separate and control
its inmates and to protect the rest of
society. This goal is commendable. It
does not provide for treatment, though,
to those who need it. This is why we
need to change our statutes. To continue
in the same way is to allow a person to
remain adanger to himself and/or soci­
ety. The possibilities of success, once
released are dismal.

I implore your help. This is a problem
that-affects everyone ofus - as my case
show~ clearly, it's' a thin line between
composer and chaos.
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IIcShe,Wi/1
_ThE! pris'()n'system, like the
{.,justice system,was unablE!
'to assess or address,her

.mental illness.

He/pianheII

In the NovIDee 94 issue ofthe Mental .
Health ADVqCATE, Townsend criti­
cized the system ofjustice for its failures
to recognize mental illness andhelp those
affected. She also wrote about her own
situat~on,predicting her own:bitterfate:

By Chuck Krueger

The tragic death of Christine
Townsend is a stinging example of how­
the criminal justice system has failed to
acknowledge the , medical needs ··of
mentally ill persons in prison. ,

Townsend, whose letters appeared in .
the Mental Health ADVOCATE last
D~cember,ended her life by overdosing
on medications in the Shakopee Prison
on April 23. She was 27:

Townsend had worked as' a nurse at
the Anoka Regional Treatment Center"
helpingpersons withmentalillness while
sheherself suffered from depression and
an eating disorder. In Jan. 1994, she'
suffered a major depressive episode and···.· ."

·tried to kill herself. She'was. found
unconscious from an overdose, alongside:
her was her 2-year old smothered child.

·She was convicted of2nd degree murder'
and sentenced to 25 years in prison.

Her funeral was held April. 26, with
several members of AMI's Forensic
Networkjn attendance. Memorials given
in her name have been .dedicated .to

·NARSAD (National Research' on
Schizophrenia and Depressionr

Like Townsend, Lenvik was sent to
, jail-where she .faced attempted man­

slaughter charges. On April 16, she was
found to be not guilty by reason ofinsan­
ity and was committed to amental hospi-
tal. ' '" ,

For. Lenvik, it means a,chance for
treatment and. possible recovery. Her'

protect her child was for them to case is the exception. Th~ vast prepon-
"leave~' together. Her daughter died; derance of such cases end with the men-
she lived. F.r~m ah?sp~tal shewas tally, ill 'person being sent to. jail, like
brought 'fa Jal! and mdzcted by the Christine Townsend, and with that per-
,". ,Grand Ju'! for rn.~;der. ,' ,', son receiving little if any treatment. Less
, She was not z~sane, therefore, than 2% of th<?se persons pleading not '

she was sent to p,:zson. Even ~hou~h guilty byreason ofinsanity are acquitted.
deemed mentally zll and a(a hzgh rzsk , In the Dec.lNov. 1994 ADVOCATE,
for suicide she is receiving no treat- Townsend, .who had. failed with her in-

.<:ment. ,Even though the act would not, 'sanity plea, also reflected: "On Jan. 7,
have, occurred had she not had a 1994, r cracked.. 1 tried' to 'save' my
~evere depressive episode, she, daughter and myself from all the pain

getsn~ help. .. t}zat seemed,unbearable. My daughter
She wanted to dze ,before. Why died; I didnot. I am trying to continuefor

in much wor$econdition when re~ , ' would she not ~ttemptitagail! now' ", ~my family's sake 'andfor my patients, of
ieqsed, and has developed secondary ,.,that ';!he most~beautifu} thing in the '; which I amone.'~ ,
symptoms to his mental illness. If this ' ,world f,orherz~ go'!e and,she knows, , _ ,
doesn 'tcause, some reflection on your that she was the one who, caused this ' The lack of treatment that Shakopee,

part, 'what about a:case in which a': " toh:app~n?"'., .",: prison was able to provide enhanced the
suicidal person is allowed to kill , Everyone that .knew he~ descrzbed likelihood of Townsend's suicide. The'

himselfin,prison? ' " this trag.edyas unbeUevab.le and . prison system, like thejustice systeinwas'
This year there was a woman totally unlzke h:er rzature. ,Stzll, she zs 'unable to assess or'address her mental

'charged with a criinewhiJ suffered ,notM'Naughton material.:T~erefore~ illpess. , ". '
'from a Hs.ignlflcant major,depressive ' ' .'she gets no help and she wzll dll!' Because of cases like those mentioned
episode". Twopsychiatr.ists evaluated ",.,,' ',"'",' '.', above, ,theAMIIMNForensicNetwork
her while the indictment process l11en(,:.:,':::.Thlspast Jan~ary, D.awn Len~ik"a)was formed to advocate for better treat- '
on.' On~'stated she 'was nQt a danger " '.:' ~ichfieldmother s.uffenngJro,l11 del~-' 'filent '.of persons with mental illness in,
to:society, butwasan '''extremely highcSlonsattempted to ~l"o'."? .her two chil-"jails~:\rhe:,~etwork;alsq hQlds, support

, ' risk to takerherowillife.::'~' The q'~:,"dre.D:to"save themfro~gomgto ~ell." It ,",groups for family member~;:' Started just

·'···:;""·r;;;~fr;J[ff~,r~f;i;;i!~!!t!h~~j~~J;;!4'~i'(~;,~~1;;ff;~~1g~~gl*~tt~~~·~;;~b*~~'tJ1{~~~~~1~~®i;~1~~~*~~f:},~,~?\~\l:~~~'~',~~~?'11~""
'''prison where he lives in anenviron-' ' "/ '.'. -','., treatment.".: "''':.'';;.:.. " had soughtyol~ptilfYho~pltallzatIonbut...,For infoririation'about the.·AMIIMN
ment as incond~civ~ to promoting well ' This-wo~an had decided to take her.,', had:been'tume<l'away~ithout:1:>eing ',Poren'sicNetwork,callJoAnn Zwack at

. being as is possible. Most likely, he is ~wnlife andfelt that the :only way to ,.~v~ua;tedby' ap$ych~at~st. ' '. 612..484::'82l8.· "",,:;:; .
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How can a person who admits committing a crime be found "not guilty by reason of insanity?"

In this context, "not guilty" does not mean the person did not commit the criminal act for which he or she is
charged. It means that when the person committed the crime, he or she could not tell right from wrong or could
not control his or her behavior because of severe mental defect or illness. Such a person, the law holds, should
not e held criminally responsible for his or her behavior. The legal test for insanity varies from state to state.

Are "sane" and "insane" medical terms?

No. The word "insane" is a legal term. Because research has identified many different mental illnesses of varying
severities, it is now too simplistic to describe a severely mentally ill person merely as "insane." Although most
people with mental illness do not commit crimes, of those who do, the vast majority would be judged "sane" if
current legal tests for insanity were applied to their criminal behaviors.

Don't many criminals try to use the insanity defense to escape severe punishment?

No. First, the insanity defense is not often used, and when used is frequently unsuccessful. According to a 1991
eight-state study funded by the National Institute of Mental Health, the insanity defense was used in less than one
percent of the cases in a representative sampling of cases before those states' county courts. The study showed
that only 26 percent of those insanity pleas were argued successfully. Most studies show that in approximately 80
percent of the cases where a defendant is acquitted on a "not guilty by reason of insanity" finding, it is because
the prosecution and defense have agreed on the appropriateness of the plea before trial. That agreement
occurred because both the defense and prosecution agreed that the defendant was mentally ill and met the
jurisdiction's test for insanity. Clearly, the implication is that the insanity defense is rarely used successfully by
malingerers.

Other studies over the past two decades report similar findings. According to Myths and Realities: A Report of the
National Commission on the Insanity Defense, in 1982 only 52 of 32,000 adult defendants represented by the
Public Defender's office in New Jersey--Iess than two tenths of one percent--entered the insanity plea, and only
15 were successful. A similar number of insanity defense pleadings--"far less than one percent"--were entered in
Virginia during the same period. A 2001 study in Manhattan (Kirschner and Galperin) noted that over a ten year
period, psychiatric defenses were offered by only 16 out of every 10,000 indicted defendants. More than 75% of
the time that a psychiatric defense was successful, it was the result of the prosecutors' consent. Out of nearly
100,000 felony indictments during that period, only 17 juries heard arguments concerning the insanity defense
and their deliberations resulted in only 4 insanity acquittals. These authors concluded, "if the prosecutor does not
accept the defense, the judge or the jury is not very likely to accept it either."

The insanity defense is used in defending against many charges, not just murder. The eight-state study found that
while half of those pleading insanity in the surveyed cases had been indicted for violent crimes, less than 15
percent were charged with murder. The rest were charged with robbery, property damage, or minor felonies. Of
the 15 New Jersey cases described above which successfully used the defense, only three involved murder.
More than 25 percent of Missouri insanity verdicts reviewed by the National Commission for its report involved
less serious crimes such as auto theft or bad checks, and one involved the theft of a cheap pen.

How long are persons found "not guilty by reason of insanity" committed to a mental hospital?

What happens to a defendant after a judge or jury returns a finding of insanity depends on the crime committed,
and on the state in which the trial takes place. Usually, those found "not guilty by reason of insanity (NGRI)" are
confined for treatment in a special hospital for severely mentally ill persons who have committed crimes. After a
period of time, the person may request a hearing to determine if he or she is no longer a danger to self or others
or no longer mentally ill, and is therefore eligible to be released.

Studies show that persons found not guilty by reason of insanity, on average, are held at least as long as--and
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often longer than--persons found guilty and sent to prison for similar crimes. In a 1983 case (Jones v. United
States), the US Supreme Court held that an NGRI acquittee "could be confined to a mental hospital for a period
longer than he could have been incarcerated had he been convicted."

The insanity defense got a lot of attention when John Hinckley--the man who shot President Reagan to
impress the actress Jody Foster--used it in his trial. Has that had any impact on the way the states look at
it?

Yes. In the wake of the attention John Hinckley's trial received, many states and the Congress sought ways to
restrict use of the defense. Many people worried that those found not guilty by reason of insanity might be
released too easily from secure hospitals and would cause harm again. To answer this concern, some states
have created review boards--much like parole boards--that take administrative responsibility for those who have
come to institutions after a successful insanity plea. The boards oversee the treatment provided and can set
conditions that must be met if a person is to be released or is to remain in the hospital.

In Connecticut, for instance, in cases where the insanity defense is successfully argued, the presiding judge
determines the amount of time the person would have been incarcerated had they been found sane and
convicted for the crime they committed. The judge then specifies that the state's review board has control of the
convicted person until this period lapses. Other states apply a rule that these people must be held until an
evaluation finds them no longer dangerous or mentally ill.

So different states look at the insanity defense differently?

Yes. Each of the fifty states and the District of Columbia has its own statute. Each jurisdiction applies similar
principles, but the procedures and criteria used for a finding of insanity vary.

The American Academy of Psychiatry and the Law has developed a practice guideline for insanity defense
evaluations that offers a useful review of historical and current practices [Journal Am Acad Psychiatry Law 30
(Supp 2), 2002]. According to that review, about one third of the states have adopted a test for the insanity
defense modeled on a standard written during the 1950's by the American Law Institute (ALI).That test holds that
a person would "not [be] responsible for criminal conduct if at the time of such conduct as a result of mental
disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or
to conform his conduct to the requirements of law." About half the states currently use some variation of the
narrower M'Naghten Rule, an insanity definition derived from English case law, which holds that a person is
"innocent by reason of insanity [if] at the time of committing the act, he was laboring under such a defect of
reason from disease of the mind as not to know the nature and quality of the act he was doing, or if he did know it,
that he did not know what he was doing what was wrong." Three states have added a reference to "irresistible
impulse," and four states (Montana, Idaho, Utah, and Kansas) have legislatively abolished the insanity defense.
New Hampshire's standard is the now rare "product of mental illness test," i.e., defendants can be found NGRI if
their criminal behavior is determined to have resulted from their disorder.

Following the Hinckley case, Congress altered the U.S. Federal and military standards for the insanity defense,
limiting it to the so-called "cognitive prong" of the ALI test--- that a defendant would not be responsible if "as a
result of severe mental disease or defect, [he] was unable to appreciate the nature and quality or the
wrongfulness of his acts." Altogether, % of the states and the Federal government have imposed some form of
insanity defense reform since Hinckley's 1982 acquittal.

In 1982, the American Psychiatric Association endorsed another standard, written by Richard Bonnie, a legal
expert at the University of Virginia, which states:

A person charged with a criminal offense should be found not guilty by reason of insanity if it is shown that as a
result of mental disease or mental retardation he was unable to appreciate the wrongfulness of his conduct at the
time of the offense. As used in this standard, the terms "mental disease" or "mental retardation" include only
those severely abnormal mental conditions that grossly and demonstrably impair a person's perception or
understanding of reality and that are not attributable primarily to the voluntary ingestion of alcohol or other
psychoactive substances.

The APA does not endorse the "irresistible impulse" test for insanity.
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In recent years, some states have replaced the "not guilty by reason of insanity" plea with a "guilty but
mentally ill ll plea, or added a finding of II guilty but mentally ill" as an additional option. Why?

This plea has arisen out of the perception that juries have had difficulty grappling with the issues of factual guilt
and defendants' ability to judge the morality of their actions. The "guilty but mentally ill" verdict is seen by some as
one way the jury may sidestep these questions, shuttling those who might otherwise "escape" into an insanity
plea into a new category where they can be judged "guilty." It is the APA's position that, while the "guilty but
mentally ill" category may seem to make the jury's job easier, it avoids one of our criminal justice system's most
important functions--deciding, through its deliberations, how society defines responsibility. Moreover, since
persons found guilty but mentally ill (GBMI) are punished in the same way as those found guilty, use of this
verdict may mislead jurors about the consequences of their decisions. Persons found GBMI typically do not
receive specialized mental health services beyond what is normally available in a prison setting. The APA does
not support the "guilty but mentally ill" plea as a substitute for, or supplement to, the insanity defense.

Shouldn't psychiatrists be the ones to determine whether someone with a mental illness is really
responsible for his or her actions? After all, they're the experts.

No. Psychiatrists' years of training and experience make them experts at diagnosing and treating mental illnesses.
They can offer testimony on the probable nature and severity of the defendant's illness at the time of the crime,
and offer other medical and psychological explanations for behavior. But that is the extent of their expertise: they
are trained in medicine, not the law. It is the job of the judge or jury, as society's representative, to determine
criminal responsibility.

If psychiatrists who testify for the prosecution and the defense give different opinions during a trial,
doesn't that imply there's a lot of guesswork in psychiatric diagnoses?

The use of experts is part of our adversarial court system--Iawyers for the prosecution and the defense often
employ experts, such as heart surgeons, radiologists or engineers, who will give differing testimony during a trial.
A difference of opinion among testifying psychiatrists doesn't imply that the doctors have a murky understanding
of mental illnesses. Studies show that psychiatric diagnoses, especially of severe illnesses, are about 80 percent
reliable--on a par with diagnoses of other medical illnesses. As with other medical problems--such as cancer or a
back injury--a mental illness can have different effects on different people. Even two psychiatrists who disagree
on the fine points of a defendant's illness might be in complete agreement on its basis and effect.

For further detail, see: APA "Statement on the Insanity Defense" December 1982

For further information, contact:

American Academy of Psychiatry and the Law
P.O. Box 30
One Regency Dr.
Bloomfield, CT 06002
(860) 242-5450
WV'!'!Y. aliRl-,-Qrg

American Bar Association
750 North Lake Shore Drive
Chicago, IL 60611
(312) 988-5000
www. AbaneLorg

How to Order "Let's Talk Facts About ..." Pamphlets
APA Consumer Resources List

First posted: 1/9/96; revised 9/03
Email comments or questions
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MENTALLY ILL CRIMINALS AND THE INSANITY DEFENSE

Executive Summary

This report is about how the criminal justice system deals with people who have a severe

mental illness, such as schizophrenia, bipolar (manic-depressive) illness, or depression.

These brain diseases cause a profound loss of a person's ability to plan, think, and make

decisions. The law recognizes that some people may be too mentally ill to know what

they are doing when they commit a crime and, therefore, cannot be held morally

responsible. In a criminal trial, such a person can use the insanity defense and plead "not

guilty by reason of insanity." The legal test for insanity, however, is not the same as a

medical diagnosis of mental illness. Minnesota uses a test for insanity that came from a

19th century English court case.

Many people in the state's prisons and jails are mentally ill but not legally insane. Indeed,

the number of mentally ill people in prisons and jails is a substantial problem in

Minnesota, as it is throughout the country. In 1997 about 685 of 5,300 prison inmates in

Minnesota (13%) were mentally ill. Many authorities believe that deinstitutiona1ization of

mental hospitals, highly restrictive civil commitment laws, and the lack of community

services have resulted in a shift of mentally ill people from the mental health system to

the criminal justice system.

The number of mentally ill people in the criminal justice system, and the fact that

mentally ill people sometimes commit highly sensational crimes, raise public concerns

about what should be done with mentally ill people who commit crimes. Should they be

punished like other criminals, or treated more like people who are sick? The challenge for

public policy is to find the right balance between these two options. In this report we

discuss some of the alternatives.

The report begins with a review of the relationship between mental illness and violence,

and then examines how often mentally ill people are acquitted for insanity in criminal



cases. We find that there is a small but significant connection between serious mental

illness and crime. We also learn that in Minnesota it is very rare for someone to be

acquitted by reason of insanity. This happens so infrequently, in fact, that it raises

questions about the viability of the insanity defense here. A comparison of Minnesota

with other states shows that it is more difficult to prove insanity under Minnesota law

than in many other states, but other factors may also inhibit use of the insanity plea.

Some states have adopted an alternative to the verdicts of guilty or not guilty by reason of

insanity - the "guilty but mentally ill" verdict. Its purpose is to reduce the number of

insanity acquittals by giving jurors another option when a defendant is mentally ill. We

examine the effect of "guilty but mentally ill" in states that have it and project what might

happen if it were adopted in Minnesota. Because insanity acquittals are rare in

Minnesota, however, we conclude that it would not have much impact here.

The report also discusses ways to restore viability to Minnesota's insanity defense. Even

if changes were made to the insanity defense, however, the criminal justice system will

still have to deal with substantial numbers of mentally ill people. Correctional institutions

in Minnesota provide mental health treatment to imnates, but there is a gap in services for

mentally ill offenders when they return to their communities. Few community mental

health programs are suited to the mentally ill offender, who often has the dual diagnosis

of chemical dependency and may be violent or disruptive. The report describes model

programs in other parts of the country that provide a continuum of specialized treatment

for mentally ill offenders in the community. Such programs can benefit both the public

and the offender.

This report fulfills a request from the 1998 Minnesota Legislature for a study of the

"guilty but mentally ill" verdict and "other issues involving mental health and the

criminal justice system." The Legislature comnlissioned this report in establishing the

Center for Applied Research and Policy Analysis at the School ofLaw Enforcement,

Criminal Justice and Public Safety, Metropolitan State University.
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MENTALLY ILL CRIMINALS AND THE INSANITY DEFENSE

A Report to the Minnesota Legislature

This report is about how the criminal justice system deals with people who have a severe

mental illness. Mental illness is a conundrum for the courts. People with schizophrenia,

for example, have a profound loss of ability to think, plan, and make decisions because

their brains don't work correctly. Some may have a delusion that their life is in danger

and commit a crime to protect themselves. Others may hear over-powering voices

commanding them to do something wrong. Are such people competent to stand trial or

agree to a plea bargain? Do they meet the legal standard of intent to commit a crime?

Does their illness excuse them or mitigate the severity ofpunishment? What should

happen to them if convicted, or if not convicted?

Because no clear answers exist to these questions, states have taken different legal paths

with mental illness. Minnesota, for instance, uses a legal test for judging whether

someone is not guilty by reason of insanity that came from a 19th century British court

case. Other states, however, have adopted newer tests for insanity or have added the

verdict "guilty but mentally ill." Some states allow a defendant to claim mental illness as

a mitigating factor; others do not. A few states have abolished the insanity defense.

Usually these changes reflect shifting public sentiments about whether mentally ill

criminals should be punished or treated for their illness, and about how best to protect the

public from mentally ill criminals.

New discoveries about mental illness might also cause us to re-examine the treatment of

mentally ill people in criminal justice. Until recently, the biological basis of serious

mental illness was virtually unknown. Now, high-tech brain scans show the exact areas of

a sick brain that are not working properly, and biochemists have discovered some of the
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chemical pathways in the brain that malfunction in mental illness. These discoveries have

increased public awareness of mental illness and helped reduce the social stigma that is

often attached to those who suffer these illnesses.

In 1998 the Minnesota Legislature appropriated funds to Metropolitan State University to

establish the Center for Applied Research and Policy Analysis in the School of Law

Enforcement, Criminal Justice and Public Safety (Laws 1998, Chapter 367). The

Legislature asked the Center to:

conduct a study of the guilty but mentally ill verdict ... (and) consider other

issues involving mental health and the criminal justice system such as the mental

illness defense, current mental health treatment provided to inmates at state

correctional facilities, and current use of the civil commitment process.

The Legislature called for a preliminary report in March 1999 and a final report in

November 1999. This is the final report, and it covers the following issues:

CJ The connection between mental illness and crime.

CJ The frequency that people are acquitted by reason of insanity.

CJ How criminal law deals with mental illness in Minnesota and other states.

CJ Outcomes for mentally ill defendants in states with the "guilty but mentally

ill" verdict, and the potential impact if it were adopted in Minnesota.

CJ Policy and program alternatives for mentally ill criminals.

The analysis draws primarily on empirical and legal research that others have done on the

relationship between crime and mental illness, the insanity defense, and the "guilty but

mentally ill" verdict. We also compare what happens to mentally ill defendants in
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Minnesota with those in other states and review the availability of services for mentally

ill offenders. The report concludes with ideas for the Legislature on improving the

insanity defense and treatment of mentally ill criminals.

Severe Mental Illness

Authorities distinguish severe or serious mental illnesses, which are physical diseases of

the brain, from less serious mental conditions that are usually psychological but not

physical in origin.! Serious mental illness includes schizophrenia, bipolar (manic­

depressive) illness, and major depression. Obsessive-compulsive disorder and panic

attacks are often added to the list. Together, these illnesses are more common than cancer

or heart disease and, over a lifetime, affect one in five families. About 20 percent of the

nation's hospital beds are taken by people with a mental illness. Severe brain disorders

have both hereditary and environmental causes that are not yet fully understood.

Serious mental illness does not include mental retardation, hyperactivity, multiple

personality, personality or character disorder, psychopathic personality, sexual

psychopathology, pedophilia, addiction, or similar conditions, although research points

increasingly to the likelihood that some of these, too, are related to brain disorders.

Serious mental illness disrupts a person's ability to think, feel, and relate to other people

and the physical environment. Many people with a severe mental illness lose their jobs,

become estranged from their families, are homeless, or commit suicide. About 160,000

people with severe mental illnesses are in the nation's jails and prisons.2

Schizophrenia is the most chronic and disabling mental illness, affecting 1 percent of the

population. It usually strikes people in their late teens or early twenties, although victims

may have subtle signs of brain dysfunction in childhood. Typical symptoms are

hallucinations, delusions, and bizarre thinking, collectively referred to as psychosis.

People with the illness may believe that their thoughts are under control of someone else
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or coming from outside their head. Poor brain functioning also causes a breakdown of

social relationships, poor communication skills, and lack of motivation. Schizophrenia

has different subtypes; one is paranoid schizophrenia, in which the victim has intense

fears or feelings of persecution accompanying hallucinations. Although many people

with schizophrenia are helped by drug therapy and social assistance, few recover from the

disease.

Bipolar illness and depression affect a person's mood more than thinking ability. In

bipolar illness, a person's mood cycles between extreme depression, normal mood, and

extreme euphoria or mania. In the manic stage a person may have grandiose delusions or

psychotic thought processes similar to those of schizophrenia and may abuse illegal drugs

or alcohol. At the other extreme, a person who is extremely depressed may feel life is

hopeless and have difficulty concentrating or making decisions; suicide is a strong

possibility. Mood disorders can usually be treated successfully with drugs and

electroconvulsive therapy, but the illness may return intermittently.

Mental Illness and Crime

Crimes by mentally ill people are sometimes very sensational, which may give the public

the misperception that mentally ill people often commit violent crimes. Researchers have

closely examined the link between mental illness and violent crime. They have found that

most people who commit violent crimes are not mentally ill and most mentally ill people

do not commit crimes. One study found that about 3 percent of the variation in violent

crime in the United States is related to mental illness.3 In general, mentally ill people are

more likely to be victims of violent crime than perpetrators. But research has pointed to a

small group of people with severe mental illness who are at higher risk for violent

behavior.

People with psychoses - bizarre thinking, hallucinations, and delusions - as found in

schizophrenia and, less often, in mood disorders, are more likely to commit violent
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crimes than people with no mental disorder. This has been reported in many research

studies.4 A connection with violence also applies to people with some neurological brain

diseases, such as Huntington's chorea, and to people who have had head injuries that

damaged the brain.

A recent study of mentally ill people looked at their use of medication and alcohol in

relation to violence.s Results showed that when mentally ill people stop taking their

medicine and abuse alcohol or illegal drugs, they are more likely to be violent. Violent

behavior is also more likely among people with paranoia who hear command voices

telling them to kill someone, or who believe their mind is dominated by forces beyond

their control. The victims of mentally ill people are often members of their own family.

Frequency of Insanity Pleas and Acquittals

For centuries the law has encompassed the widely held belief that some people are too

mentally deranged to know what they are doing and, therefore, cannot be held morally

responsible for a crime. This principle came from English common law, which presumed

that an illegal act was not a crime unless performed with criminal intent. In a criminal

trial, a mentally ill person might be found not guilty by reason of insanity, despite proof

that the person had committed a crime.

Insanity pleas and acquittals are relatively uncommon. An eight-state study of 581,000

indictments found 8,979 insanity pleas - a rate of 1.5 percent.6 A different study of

insanity cases in four states (California, Georgia, Montana, and New York) showed that

of 586,000 felony indictments, only 5,300 (0.9%) had a plea of insanity by the

defendant.? And of the 5,300 insanity pleas, there were 1,385 acquittals by reason of

insanity - 0.23 percent of indictments and 26 percent of insanity pleas. A study of adult

defendants represented by the Public Defender's office in New Jersey found 52 insanity

pleas for 32,000 defendants (less than 0.2%) and of the 52 cases, 15 were successful. 8
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The connection between serious mental illness and successful insanity pleas is well

documented. The eight-state study of almost 2,600 criminal defendants who were found

not guilty by reason of insanity (NGRl) reported that 68 percent had schizophrenia and

16 percent had a severe mood disorder - a total of 84 percent with a severe mental

illness.9 The others were mentally retarded (5%), had another mental illness (5%), a

personality disorder (3.5%), or were chemically dependent. The crimes they had been

charged with were murder (150/0), physical assault (38%), other violent crimes (12%),

robbery (7%), property crimes (18%), and other minor crimes (10%).

Successful insanity pleas in Minnesota are very rare. We obtained data from Minnesota's

Supreme Court administration on the frequency of successful insanity pleas in recent

years. (No data is available in the state's judicial information system on unsuccessful

insanity pleas.) For 1995 and 1997, there were no insanity acquittals; in 1996 there was

one acquittal in a felony case. 10 It is more likely for a defendant to be found mentally

incompetent to stand trial than to be acquitted. Court data shows, for example, that in

1997 there were 12 felony cases where the defendant was found mentally incompetent to

stand trial or the case was dismissed because of mental incompetence.

The rarity of insanity acquittals in Minnesota is a puzzle. A contributing factor is

certainly the stringent requirements that a defendant must meet to prove insanity ­

requirements that go well beyond the medical standards for severe mental illness. But as

we look at the standards, and information from other states, we will see that there must be

other reasons why so few defendants in Minnesota are acquitted by reason of insanity.

Mentally III Persons in Minnesota's Prisons

In sharp contrast to the infrequency of insanity acquittals, many of Minnesota's prison

inmates are mentally ill - as many as a large state hospital for the mentally ill might

have, or did have in the past before deinstitutionalization of the mentally ill. A mental

health survey of inmates by the Minnesota Department of Corrections in 1997 found that

685 of 5,262 adult inmates (13%) had a "thought" or "mood" disorder, which would be
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consistent with a severe mental illness. 1
1 And of the 685 mentally ill inmates, 153 were

acutely ill- 2.9 percent of adult inmates. Similarly, a survey ofprison inmates in 1994

reported that 441 of 4,028 (11 %) were using psychiatric medications. 12

Minnesota is similar to other states in the rate of mental illness among prisoners. A new

report by the federal Bureau of Justice Statistics estimated that 10 percent of inmates in

the nation's state prisons and 10 percent of those in local jails currently have a mental

illness; another 6 percent have previously had a mental condition. 13 These data are based

on self-reporting by inmates in a national survey. About 19 percent of inmates reported

that they have taken a prescribed medication for a "mental or emotional condition."

Mental illness was reported more often by female prisoners than males, and more often

by white prisoners than other races. Alcohol and drug use were more strongly associated

with mentally ill inmates than others, and nearly 6 of 10 mentally ill inmates reported that

they were under the influence of alcohol or drugs at the time of their current offense.

Mentally ill inmates in state prisons serve longer than average sentences because they are

more frequently involved in fights and have more disciplinary problems than other

inmates.

Legal Dimensions of Menta/Illness and Crime

The large numbers of mentally ill inmates in jails and prisons show that the legal concept

of "insanity" is not the same as a medical diagnosis of mental illness, such as

schizophrenia or paranoia. In fact, few people who are mentally ill meet t4e legal

standard of insanity. The courts use one of several legal tests - not medical tests - to

determine whether people meet the standard of insanity that would excuse them from

guilt for a crime. The legal tests vary depending on the state or federal court. States also

differ on several other dimensions of the legal process:

o Which side has to prove insanity defense or prosecution.
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CI The standard of proof, as by a preponderance of evidence or beyond a reasonable
doubt.

CI Trial procedure.

CI Whether mental illness can be a mitigating factor.

CI Dispositions available for people found not guilty by reason of insanity.

We first review the most common tests for insanity, then other dimensions of legal

process.

McNaughtan test

In 1843 Daniel McNaughtan shot and killed the secretary of the British Prime Minister by

mistake while intending to kill the Prime Minister. At trial, McNaughtan was found "not

guilty, on the ground of insanity." Public outcry and royal concern about the acquittal led

a panel ofjustices to establish a standard for insanity, which is still used by British courts.

The test was meant to be used by a jury after hearing medical testimony from prosecution

and defense experts. Under this rule a defendant was presumed sane unless the defense

proved that:

At the time of committing the act, the party accused was laboring under such a

defect of reason, from disease of the mind, as not to know the nature and quality

of the act he was doing or, ifhe did know it, that he did not know what he was

doing was wrong. 14

About half of American states, including Minnesota, use the test. IS Notice, however, that

it does not excuse mentally ill people who knew what they did was wrong but were

unable to control their actions. To allow for this possibility, several states have added an

exculpatory provision for a person who could not control himself because of an

"irresistible impulse."
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American Law Institute test

In 1972 the Court of Appeals for the District of Columbia endorsed a Model Penal Code

standard, which the American Law Institute had proposed in the 1950s. Under the ALI

test,

A person is not responsible for criminal conduct if at the time of such conduct as a

result of mental disease or defect he lacks substantial capacity either to appreciate

the criminality (wrongfulness) of his conduct or to conform his conduct to the

requirements of the law. 16

The ALI test is less stringent than McNaughtan because it does not require a total lack of

self-control or inability to know right from wrong, but only that someone with mental

illness "lacks substantial capacity" to act and reason normally. The ALI test is used in

about 20 states, and it was used in federal courts until 1984, when a more stringent test

was adopted.

Appreciation test

In 1984 the appreciation test was made law in all federal courts by act of Congress. 17 A

few states have adopted similar laws. These changes were largely a response to public

dismay when John Hinckley was found NORI after his attempted assassination of

President Reagan. Federallaw requires that a defendant prove by clear and convincing

evidence that:

At the time of the commission of the acts constituting the offense, the defendant,

as a result of a severe mental disease or defect, was unable to appreciate the

nature and quality or the wrongfulness of his acts. 18
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The requirement of "unable to appreciate" is tougher than ALI's "lacks substantial

capacity."

No test

Three states have abolished the insanity defense: Utah, Montana, and Idaho. In these

states, however, defendants can offer evidence at trial that they lacked the mental

capacity to form the intent to commit the crime they are charged with. 19 The prosecution

must rebut this claim beyond a reasonable doubt.

Civil commitment test

Sometimes mentally ill persons who commit crimes go through the civil commitment

process instead of being prosecuted. This option might be pursued by the county attorney

after an arrest for a misdemeanor, or a mentally ill person might be diverted into the

medical system without being arrested or charged for the crime. Mentally ill persons can

be committed to supervision and care by the state in a state hospital when they are a

danger to themselves or others. (Commitment is also possible for mentally ill persons

who are unable to care for themselves.) Behavior that meets the test of dangerousness for

civil commitment overlaps with behavior that might be prosecuted as a criminal offense.

Several decades ago, the standards for civil commitment were less stringent than today,

and people with a severe mental illness were often committed to care in a state hospital

before they would have met today's test of dangerousness. Now, restrictive commitment

laws make it more likely that people with severe mental illness are caught up in the

criminal justice system. This is a well recognized and often debated national

phenomenon.20

The Legislature moderated the state's commitment policy in 1997, when it allowed court­

ordered early intervention for mentally ill people under limited circumstances before they
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reach the level of dangerousness required for commitment,21 A mentally ill person who

refuses appropriate treatment and is overtly disturbed may meet the criteria for early

intervention if the person has been committed twice in the previous three years for similar

reasons, and can be reasonably expected to deteriorate to the point where commitment is

needed. Mentally ill persons with grossly disturbed behavior who cannot care for

themselves can also be eligible if they would have chosen similar treatment under these

circumstances. In practice, these requirements - especially for two prior commitments

in three years - severely limit the number of mentally ill people who meet these criteria.

After about the first half year of operation in 1998 under this law, Hennepin County had

not identified a single person who met the criteria for early intervention.22

Burden of proof

After John Hinckley's acquittal in 1982, many states changed their laws on the insanity

defense to make acquittal more difficult, as the federal government had done. By 1990,

36 states, including Minnesota, had put the burden of proof on the defense.23 This had the

intended result, Researchers have shown that fewer defendants are likely to claim

insanity when they must prove it rather than the state, and in these cases a serious mental

illness is virtually a prerequisite to success.24

Standard of proof

In general, the standard of proof varies from one state to another and depends on whether

the burden of proving insanity is on the defense or prosecution. As of 1990, 32 states

required proof of insanity by a "preponderance of the evidence" (in each case by the

defense); this is the lowest standard. Another 3 states used "clear and convincing

evidence" as the standard (by the defense), and 14 used "beyond a reasonable doubt" ­

all with the state having the burden of proof. Minnesota uses preponderance of the

evidence. 25
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Trial procedure

Trial procedures are another difference among states. Some states, including Minnesota,

have a two-stage or bifurcated trial if the defendant pleads both not guilty to the crime

and NGRI. The first stage deals with the alleged crime. If the defendant is found to have

committed the crime, the insanity issue is taken up at the second stage.26 Evidence about

the defendant's mental state can be introduced only at the second stage. If the defendant

pleads mental illness as a defense but does not choose to bifurcate the trial in Minnesota,

all evidence as to the guilt of the defendant must be heard in court prior to the defendant

offering evidence relating to mental capacity.27

The standard of competency to stand trial was decided by the U.S. Supreme Court and

also applies to plea bargaining. A mentally ill defendant is not competent who lacks

sufficient ability to consult with a reasonable degree of rational understanding with

defense counsel, or is so mentally ill as to be incapable of understanding the proceedings

or participating in the defense.28 The Court also decided that the appropriate standard for

defendants to rebut the presumption of competency to stand trial should be

"preponderance of the evidence. ,,29

Dispositions

In the 1970s and 1980s many states were concerned that they might not be able to keep

dangerous mentally ill criminals locked up if they were found NGRI. Increasingly, courts

at that time were treating them like people who had a civil commitment.30 Under rules for

civil commitment, once persons who had been under treatment no longer posed a risk of

violence, they had to be released. In 1983, however, the U.S. Supreme Court ruled that an

insanity acquittal is enough to justify automatic commitment when the defense has the

burden of proof, and that the maximum sentence has no bearing on the decision to

release.31 Furthermore, the court ruled that persons found NGRI do not have the same
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protections as persons under civil commitment and can be confined for longer,

indeterminate periods.

Minnesota also places more stringent requirements on NGRI acquittees in felony and

gross misdemeanor cases than in civil commitments. If the person is already under a civil

commitment when found NGRI, the court continues the civil commitment; if the person

is not under commitment, the court institutes it. But the trial court retains continuing

supervision over the case and must be informed about any proposed discharge of

commitment.32

Mitigation

The idea of mitigation for mental illness is not to excuse the defendant but to reduce the

charge or ameliorate the sentence. English law, for example, stipulates that a person

whose mental illness, disease, or defect substantially impairs his mental responsibility for

a murder can be convicted only ofmanslaughter.33 That is, a mentally ill defendant might

be incapable of the premeditation required for a murder charge. A similar approach has

been taken in a number of American states. In 1992 the Minnesota Supreme Court

identified 24 states that allow psychiatric evidence on the question of whether a mentally

ill defendant intended, or had the necessary mental state, to commit the crime charged.34

But courts in Minnesota and many other states have rejected the concept of diminished or

partial responsibility for a crime owing to mental illness. A problem for many courts is

that it is hard to connect a person's mental illness, which is a general condition, with the

specific mental state at the tinle of the crime.

Tougher laws against mentally ill criminals after the Hinckley case also resulted in more

jurisdictions refusing to accept the defense of diminished responsibility. Congress

abolished this defense in federal courts in the Insanity Defense Reform Act of 1984.35

California, which had been a leader in setting legal precedents for diminished

responsibility, abolished it as a defense in 1982.36 The Califoluia Supreme Court has
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since upheld the constitutionality of this change, just as it had upheld the principle of

diminished responsibility before the California legislature changed the law.

Minnesota courts do not allow the defense of diminished responsibility for mentally ill

defendants. The state's Supreme Court has ruled decisively on this in several cases.37 This

is consistent with the court's stand against allowing expert psychiatric testimony on the

mental state of the defendant during the first stage of a trial, which deals with elements of

the crime. On this point, the Minnesota Supreme Court stated:

The law recognizes no degree of sanity. Applying socially and morally acceptable

standards a line has been drawn - on one side are the legally sane, on the other

side are the legally insane.38

The court went on to acknowledge, however, that:

There are exceptions. An example is intoxication. See Minn. Stat. 609.075 (1980).

There are, however, significant evidentiary distinctions between 'partial or relative

insanity' and conditions such as intoxication, medication, epilepsy, infancy, or

senility. These are susceptible to quantification and lay understanding. 39

In support of this view, the court's opinion cited a 1973 federal court decision that "The

esoterics (sic) ofpsychiatry are not within the ordinary ken. ,,40

The court's opinion that, unlike intoxication, degrees of insanity and psychiatry are

beyond lay understanding seems to be contradicted in a more recent decision: " ... expert

opinion testimony about the general effects of mental illness or intoxication is ordinarily

inadmissible because most jurors have some experience with these conditions.,,41 Here

the court put mental illness and intoxication in the same category with regard to

knowledge by lay jurors. The court asserted, therefore, that not that all testimony on the

defendant's mental state might be disallowed in the first stage of a trial, but expert

testimony is forbidden, and testimony by psychiatrists is expert testimony.
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Minnesota's policy on mentally ill criminals

Minnesota's policy on mentally ill criminals is based on its statutes, court rules, and legal

precedents.42 In comparison with other states, Minnesota has one of the most stringent

policies, making it very difficult for a mentally ill person who has committed a crime to

be acquitted by reason of insanity. Minnesota uses the strict McNaughtan test for

insanity, with the burden of proof on the defense, and forbids any psychiatric testimony

that might mitigate the seriousness of the crime charged. The rarity of insanity acquittals

in Minnesota supports this interpretation.

Despite the court's denial of diminished responsibility for mental illness, this is not

fundamentally an issue of law but ofpublic policy. Other states have decided to allow

diminished responsibility or have changed their policy from one view to the other with

shifting public sentiments.

Keeping in mind Minnesota's current policy and practices on the use of the insanity

verdict, we next consider the potential impact of adopting another policy option, the

verdict of guilty but mentally ill (GBMI), which is available in several other states.

The "Guilty but Mentally III" Verdict (GBMI)

The GBMI verdict is an alternative to guilty, not guilty, and NGRI; it is not meant to

replace NGRI. Proponents of GBMI have asserted that it will reduce the frequency of

NGRI verdicts and give juries an option between guilty and NGRI.43 If more mentally ill

defendants are found guilty, the argument goes, this will enhance public safety by

allowing them to be imprisoned for longer periods than they would be under confinement

following an insanity acquittal. Some advocates of GBMI believe it will lead to better

care of mentally ill people once they are in correctional institutions.
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GBMI statutes typically say that a defendant must first raise the insanity defense to take

advantage of the GBMI law. Then, the court orders the defendant to undergo a

psychiatric exam to find out whether there is a factual basis for claiming mental illness at

the time the crime was committed. The statute must define mental illness, which will not

be the same definition used for insanity. A defendant may plead to GBMI, if accepted by

the court, or the defendant may go to trial.

At trial, the defendant may be found not guilty, not guilty by reason of insanity, guilty, or

guilty but mentally ill. The prosecution has to prove beyond a reasonable doubt that the

defendant is guilty of the crime charged. The defense must prove that the defendant was

mentally ill. The insanity defense must also be decided, however. Depending on which

side has the burden of proof of insanity in the state, a guilty or GBMI verdict also

presumes that either the defense fails to prove insanity, or it requires the prosecution to

prove that the defendant was not legally insane when the crime was committed. Different

legal standards may apply depending on state law about which side has to prove what. A

jury may find, for example, that the defendant is guilty of the crime charged beyond a

reasonable doubt, was mentally ill when he committed the crime by preponderance of

evidence, and that the state proved beyond a reasonable doubt that the defendant was not

insane - therefore, GBMI.

The GBMI verdict was first enacted in Michigan in 1975.44 This happened because of a

unique situation in Michigan when the state Supreme Court ruled that the state could not

automatically commit people who were found NGRI. Immediately about 150 people were

released from custody. Two of these people soon committed violent crimes, and the

Michigan legislature responded to public outrage by changing the law. A few other states

followed the Michigan lead. The Hinckley case stimulated adoption of GBMI by

additional states, bringing the total to 13.45 GBMI has been adopted by states that use

different tests and standards for insanity, although there are minor variations in their

GBMI statutes.
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The GBMI verdict has been upheld in virtually every state and federal court challenge,

whether on grounds of equal protection, due process, cruel and unusual punishment, ex

post facto law, or right to treatment.46 In 1986 the U.S. Supreme Court dismissed an

appeal of a conviction under Michigan's GBMI statute for want of a substantial federal

question.47 In 1987 the Seventh Circuit of the U.S. Court of Appeals ruled Illinois' GBMI

statute constitutiona1.48 In 1998 the Tenth Circuit upheld New Mexico's GMBI statute.49

A lone state appeals court in 1997 in Illinois ruled the state's GBMI statute

unconstitutional because it encourages compromise verdicts based on jurors'

misperceptions and misunderstandings, which is a violation of due process.50

The court rulings have affirmed that GBMI is essentially no different than a conventional

guilty plea or verdict. It does not guarantee a right to treatment for a mentally ill

defendant, and it does not imply any diminished responsibility for the crime.

Opponents of GBMI

Despite its success in court challenges, many people remain opposed to this verdict. The

American Bar Association and the American Psychiatric Association, among other

groups, have declared their opposition to GBMI,51 The ABA's position is that it does not

achieve the intended goals, while adding a meaningless and unnecessary element to the

criminal justice system.52 The ABA holds that GBMI "... is not a proper verdict at all.

Rather it is a dispositional mechanism transferred to the guilt determination phase of the

criminal process. ,,53

Research findings

Researchers have studied the impact of GMBI in several of the states that adopted it,

investigating whether it met the goals of reducing insanity acquittals and keeping

dangerous mentally ill criminals in prison for longer periods. Most of the research has
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been done in Michigan - which has the longest experience with GBMI - and, to a

lesser degree, in Georgia and Illinois.

A study in Michigan showed that, despite adoption of GBMI, the rate ofNGRI verdicts

remained stable over a ten-year period. Before GBMI was introduced, 0.024 percent of

adult male defendants were found NGRI; seve~ years after GBMI was adopted, the

percentage ofNGRI verdicts was 0.032 percent.54 This finding contradicts that belief that

GBMI would decrease the rate of insanity acquittals. In the four years before GBMI, the

number of insanity acquittals averaged 59 per year; in the first four years with GBMI,

acquittals averaged 54 per year. The study also found that about 60 percent of GBMI

cases were settled through plea bargains, while only 20 percent went to a jury.

Researchers found this somewhat surprising because the verdict was supposed to help

juries in their decision-making about insanity.

The researchers concluded that most defendants receiving GBMI verdicts probably would

have had been found guilty without availability of the GBMI verdict. As to treatment for

mental illness after conviction, over 75 percent of defendants found GBMI got no

psychiatric treatment, and most of the others had only cursory psychiatric check-ups.

Psychiatric testing at one Michigan prison found that only 50 percent of GBMI convicts

showed signs of mental disorder.

A 1996 report in a Michigan newspaper also described the lack of treatment given to

persons convicted as GBMI,55 Of 308 inmates on GBMI convictions, 41 (13%) were

receiving in-patient care; the rest got no treatment or as few as one psychiatric

appointment every 60 days.

Unlike the results for Michigan, a study in Georgia found a decline in insanity verdicts as

a result of GBMI,56 Georgia and Minnesota have the same legal test and standards for

insanity; Michigan uses the ALI test. The study compared pleas and verdicts from 1976

to 1981 (before GBMI) with those from 1982 to 1985 (after GBMI) and reported that the

NGRI rate went from 20 percent of pleas down to 12 percent. Acquittals averaged 48 per
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year before GBMI and 32 afterwards. Some defendants accused of violent crimes who

formerly would have been found NGRI were being found GBMI, and they got longer

sentences.

The GBMI option also affected plea bargaining in Georgia. Initially there was an increase

in plea bargaining to GBMI by defendants faced with a possible death sentence if they

went to trial. Later, plea bargaining appeared to decline, perhaps because defense

attorneys saw that their clients who pleaded to GBMI were likely to get longer sentences.

The medical treatment of GBMI prisoners was no different from other mentally ill

prisoners; Georgia does not mandate treatment but it does allow sentencing to the state's

Department of Human Services for confinement in a state hospital instead of prison,

depending on the person's mental condition.

In Illinois the Governor's Commission to Revise the Mental Health Code of Illinois called

for abolition of the verdict. 57 The commission argued that it had failed to achieve its

intended goals and that it had a number of negative consequences. There was little

evidence that it had reduced the number of insanity acquittals and provided no special

treatment for mentally ill offenders beyond what other prisoners received.58 The

commission also found that it stigmatized people in prisons, causing their maltreatment

by other prisoners.

A 1997 investigation by The Times, an Indiana newspaper, recounted problems with the

state's GBMI verdict. 59 According to the report, GBMI has practically eliminated the

insanity verdict in Indiana. A person, for example, facing the death penalty is more likely

to plead to GBMI than risk going for an insanity acquittal at trial. But other defendants

who pleaded to GBMI did so on advice of their defense attorneys, believing that they

would receive treatment for their illness - treatment often not forthcoming in prison.

Indiana's Supreme Court has also luled that a person convicted of GBMI can be executed.

According to the reporter, "Growing evidence points toward an inescapable conclusion:

Indiana's prisons soon will displace state mental hospitals as the dominant long-term

institutional care for the seriously mentally ill." And Indiana's Department of Corrections
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acknowledged that it does not have the resources to properly treat the numbers of

mentally ill prisoners.

Potential impact on Minnesota

What would happen ifGBMI were adopted in Minnesota? Not much. Because Minnesota

already has almost no insanity acquittals, GBMI would have virtually no impact on the

number. And Minnesota does not have a problem keeping persons under indeterminate

commitment if they have been acquitted for insanity, so GBMI is not necessary for that

purpose. If better treatment of mentally ill inmates is the goal, the Legislature could

ensure that without GBMI.

GBMI might have an impact on plea bargaining, as it has in other states. The likely result

would be that some people who now plead guilty would plead to GBMI instead. This

might result in longer sentences for them, however, if they plead to GBMI instead of to a

reduced charge under a conventional guilty plea. As seen in other states, defendants

sometimes plead to GBMI under the mistaken hope or poor advice that they will receive

treatment for their mental illness.

What Happens to Mentally III Criminals in Minnesota?

Insanity acquittals are so rare in Minnesota that it raises a question of what's going on.

The strictness of Minnesota's insanity standards is certainly a contributing factor. But

compare Minnesota and Georgia, which have the same insanity standards. Georgia has

about 50 percent greater population than Minnesota and averaged about 40 insanity

acquittals per year before GBMI was adopted. Michigan, with a population twice

Minnesota's, has over 50 NGRIs per year. Given the rates in Georgia and Michigan, and

Minnesota's population, one might expect to see about 25 insanity acquittals in Minnesota

each year.
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We also know that schizophrenia has a relatively constant rate of 1 percent in the

population and that it is the illness of most insanity acquittees. So one cannot assume

there are fewer severely mentally ill people in Minnesota than in other states. As

discussed earlier, about 13 percent of Minnesota's prison inmates are mentally ill.

An explanation for the very low rate of insanity acquittals in Minnesota may be that

mentally ill defendants find an advantage in not trying for an insanity acquittal. Consider

the choices of a mentally ill defendant. The defendant can plead guilty, possibly to a

reduced charge, or go to trial on the crime charged, pleading insanity. The defendant

acquitted for insanity, however, still faces a potentially long indetenninate period of

confinement under a mental illness commitment. Given the choices, the defendant might

well choose to accept a plea bargain with jail time or a detenninate prison sentence, as

specified under Minnesota's sentencing guidelines, to avoid prolonged confinement for

mental illness.

End of the Insanity Defense?

The rarity of insanity acquittals and the large number of mentally ill people in prison

show that, in practice, Minnesota is making little use of the insanity defense for

defendants with serious mental illness. Despite substantial medical progress in the

understanding of mental illness, the centuries-old concept that a person can be too

mentally ill to be morally accountable for a crime seems to have fallen into disregard.

Since this has not happened by specific legislative intent, the Legislature might wish to

consider whether the viability of the insanity defense should or could be restored.

To restore viability to the insanity defense, the Minnesota Legislature might consider the

following options:

o Changing the insanity standard from McNaughtan to ALI.

o Shifting the burden on proving insanity from defense to prosecution.

o Allowing mitigation for mental illness.
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We propose these ideas as being worthy of further, more comprehensive review by

legislators, legal scholars, and the judiciary.

Changing the standard or burden of proof would be relatively straightforward options that

are used in other states - and were used more widely before the Hinckley case.

Mitigation is a much more complicated legal issue, but it opens the door to a broader

approach to mentally ill defendants.

Mitigation might take the British approach of reducing murder charges to manslaughter.

Or it might mean allowing psychiatric or non-expert testimony on a defendant's mental

illness in the guilt-determining stage of a trial. Mitigation at sentencing might include a

downward departure of sentence length under sentencing guidelines. Alternatively, a

sentence might be stayed or suspended and probation granted on condition that a

defendant voluntarily and faithfully keep on prescribed medication for his or her illness

and abstain from alcohol and illegal drugs. Research has showed that these conditions

greatly reduce the threat of violence. This option would require intensive supervision but

might have the added benefit of being less costly than prison.

Services for Mentally III Criminals

Regardless of what type of insanity defense is allowed in Minnesota, the state must still

consider how best to confine, treat, and return to the community the hundreds of mentally

ill people who commit serious crimes. Their numbers are only partly related to the

insanity defense and infrequency of insanity acquittals. Many people with severe mental

illness are in the criminal justice system as a consequence of civil commitment laws and

U.S. Supreme Court rulings that make it virtually impossible to commit mentally ill

people until they become dangerous or violent - a legal situation that is unlikely to

change in the near future.

The state's prisons and jails offer mental health services to prisoners; this is a legal

requirement, as it is for other types of health care. Prisoners cannot be forced to take
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medication for their mental illness, however, unless they are committed separately for

mental illness. The Department of Corrections also has a special needs unit at Lino Lakes

correctional facility that houses mentally ill inmates, offers them specific programs, and

assists with placement on release from prison.

The most significant gap in services occurs when mentally ill prisoners return to the

community. According to a recent study on Hennepin County, for example, there are no

community corrections programs that focus on the mentally ill offender. 60 More typically,

programs exist for sex offenders, chemical dependency treatment, or as halfway houses

for those released from prison. Community services for all people with mental illness are

deficient, but mentally ill offenders present special challenges. Many of the residential

treatment programs for mentally ill people (Rule 36 programs) are less willing to admit

offenders and may not be prepared to treat them. 61 Mentally ill offenders often have a

dual diagnosis of chemical dependency, which should be treated simultaneously with

their mental illness treatment. Another problem in returning mentally ill offenders to the

community is they are often homeless at the time of their arrest.

Several jurisdictions around the country have developed model programs for the mentally

ill offender. Maryland has the Community Criminal Justice Treatment Program, a

multiagency collaborative that provides long-term housing, case management, and

treatment services to mentally ill offenders in their communities. 62 The program was

initiated to serve the jailed mentally ill but has been expanded to include persons on

probation and parole, and it also has a pretrial diversion program. It will take people who

are chemically dependent in addition to having a serious mental illness. In 1996, the

program served 1,700 people, with a budget of about $14 million drawn from local, state,

and federal sources.

Broward County (Florida) has started a "mental illness court," which is analogous to drug

courts in other jurisdictions.63 The Florida court deals with both the legal and medical

issues of offenders who are mentally ill. It can divert misdemeanor offenders into

treatment programs, structure and monitor the mental health treatment of convicted

23



offenders, ensure the competence of mentally ill defendants to stand trial, and see that the

criminal justice and mental health systems work together for the benefit of offenders and

the community.

In 1998 the California legislature set up a grant program to assist local communities in

dealing with mentally ill offenders.64 Initial funding was $27 million to the State Board of

Corrections, which administers the program. Communities that wish to compete for the

grants must establish local strategy committees of law enforcement and mental health

agencies chaired by a sheriff or corrections director. The goal is to develop more cost­

effective programs that provide a continuum of responses to mentally offenders, from

prevention to intervention and incarceration.

These examples show that other states are beginning to respond to the problem of having

large numbers of mentally ill people in the criminal justice system, while trying to

promote the safety of the community when they are released from confinement. The

model programs show that the criminal justice system, working in coordination with the

mental health system, can build a more humane and effective path to dealing with

mentally ill criminals.
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1 =====-:=::=­52, LETTERS, WE GET LEnERS /1 ~ '7

Unlike the Hinckleys, we knew he
was mentally ill and signed commit­
ment papers, but they could not hold
him, "as he hasn't committed a crime"
and was-21.

The laws are more insane than the
people.

JoAnn Zwack

have no one on the outside, no fan).
38,000 plus inmates.

Note:
The above letter and picture is ;f Kyle
Zwack submitted by his mother, JoAnn
M.,Zwdck~ He became ill in Minnesota
and was picked up by the police after
his mother called them because of a
crisis and was released because he had
not committed a crime yet. The
psychiatrist said he was a walking time
bomb. He became very paranoid about
the police trying to get him and fled to
Texas. He wore a bullet-proof vest and
armed himself for protection. On Feb-.
ruary 11, 1986, officers were trying to
arrest Kyle for violating his parole by
carrying a weapon. A gun battle pur­
sued. The police fired over 40 shots at
Kyle and he fired 28 at them. Because of
his bullet proof vest, he only received
superficial wounds to his neck and
back. The only injury the police received
was a shot hitting one officerin the but­
tocks while still in his car. The jury re­
jected the insanity plea and sentenced
Kyle to 49 years in prison. Kyle is a
man with an illness that needs medica­
tions but is denied treatment. The
Houston Chronicle referred to him as a
"troubled man" who "hates police". It is
not hard to understand why his parents
are bitter when they tried to get him
committed knowing he was ill and
needing help, but could not because he
had only threatened to harm someone.
Not only did the commitment laws fail
in this case, but also the jury rejected
the insanity plea after defense attorneys
presented documents and psychiatrists
testimony to the contrary. We receive
more tragic calls for support fr9m
Texas than any other state in the
Union. Our work has just begun.

Editor

K. ZWACK:

"I Am Ashamed to be An AmeriCan"

From a prisoner in Utah ... I think I'll
close for now and as I do I'd like to wish
you and your colleagues good luck in
yotit ~fforts to us here at the prison and
f'd like to wish you a Happy Easter.

My husband and I
have a son who is
mentally ill. I did not
believe there was a
possibility he'd go to
prison.

My husband, Joe,
is a chemical en­
gineer wi th 3M and
travels to prisons
where license plates
are made. I've been
in various prisons
and I'm well aware
of what goes on.

I feel rage, that my son is in' that
filthy, barbaric, punitive T D C. I'm
certa.in in Minnesota he would not have
gone to prison. I did not realize in other
states, also, people who are obviously,
mentally ill go to prisons. How
backward is America!

In Texas everyone waves the flag
with "justice" for who? Darn few, cer­
tainly not all. A jokel I'd like informa­
tion on joining and literature (if you
have some). How many people like
myself are involved? We are deeply in
debt· and are appealing. So far, I've
been unable to get him into Ellis II, a
mental unit on TDC, but will not give
up (he needs meds). Guards come at
Kyle with a "pretend gun" to shoot him
for fun.

Breakfast is at 3:30 a.m. A. One does
not have to go to breakfast. B. The
"slaves can hit the slave plantation" at
the break of dawn, as they are not paid
a penny, nor are inmates issued a fan.
Fans are $20. My son has money (many

EDITO~
Gwen Nelson
P.O. BoX 26561
SLC 84126

hard to do so in the future.
Donna Moxley Castleton, D.S.W.

Salt Lake Valley Mental Health,
Peter Nelson

,L -------------] Utah State Department of Corrections

Frequently, agencies like to point the
finger at each other regarding the lack
of resources and programs for .the
chronically mentally offender. The
gentlemen who wrote (Help-Mi Monitor
December 1987) expresses many valid
concerns and demonstrates the need for
coordinated treatment programming
between Corrections and the Mental
Health systems. His concerns much like
yoUr own, have caused our systems to

some mutual problem solving to ad­
~ss these issues.
Although far from extensive, a new

10-bed residential program for
chronically mentally ill offenders has
just been startedl This program housed
at the Orange Street Community Cor­
rections Center is designed to aid the
severely impaired client in learning in­
dependent living skills, facilitating en­
try into various disability programs,
achieving a more gradual re-entry into
the community and establishing appro­
priate levels of therapeutic intervention.

In Utah a team approach is taken in
supervising and treating the mentally ill
offender. When the offender is paroled
from prison and taken up residence in
Salt Lake County, he is assigned to a
specialized supervision unit within the
Parole Office. The Mental Health
Parole Officer (MHPO) makes a direct
referral to the Salt Lake Valley Mental
- . ~th Forensic Unit, who do the initial

,.1ke, schedul~ medication evaluation
and assign a primary therapist. The
MHPO, the Salt Lake Valley Mental
Health Forensic Unit, and the mental
health primary therapist all coordinate
their efforts to provide appropriate ser­
vices in order to assist the client in his!
her adjustment from prison.

We realize that this program may not
reach every mentally ill offender in the
prison right now, but we are working



A history of Kyle Zwack, #46356-079, in the Federal Bureau ofPrisons:

Federal Marshals picked up our son Kyle Zwack in March of2004 from Oak Park
Heights Prison, Stillwater, MN. Kyle had completed 18 years of a 45-year sentence from
Texas. We all knew he was going to be picked up any day and I told Kyle to call us
collect when he arrived at his destination. We did not hear from him for a number of
days, so we called our local Representative, Mindy Greiling. Mindy's office staff located
Kyle at Terre Haute, IN, a maximum-security prison. We later found out it is the policy
of that prison not to allow any phone calls for 30 days. While he was at Terre Haute he
had raw sewage back up into his cell two times. Kyle was given supplies to clean up the
mess, as well as disinfectant.

The chief psychologist stood in front of Kyle's cell and sai~ HI don't believe you're
mentally ill." Another psychologist took away his anti-depressant that had been
prescribed for him by a psychiatrist. Kyle wrote a kite (enclosed) and begged to have his
antidepressant back, but had to wait for three months to see a telepsychiatrist, available
only once a quarter on a TV screen before it was reinstated. He also had to wait another
two weeks to actually receive it, although there was a phannacy on the premise.

While Kyle was at Terre Haute he and his cellie were put in the same cell in segregation.
is they said a weapon was found in their cell. Kyle has now been in prison 19 long years

and he hasn't hurt a soul since he first went to prison in Texas in 1987. We offered to pay
for a polygraph test but this was denied. He and his cellie were locked up 23 V2 hours for
33 or 35 days. During that time, having nothing to do, Kyle wrote Senator Ted Kennedy.
"He was the only one I could think of," Kyle told us. Unbeknown to Kyle, Senator
Kennedy is a good friend of Senator Bayh from Indiana. During this time Kyle's and his
cellies possessions were taken away. When all charges were dismissed and their
possessions were returned, lotion in Kyle's bag was poured over his bible and other
possessions and also over his ceHie's stuff (his cellie had no lotion in his bag)

Kyle was assigned to work in the kitchen, which was loaded with cockroaches, and he
would see many dead mice caught in traps when he came in the morning. A guard woke
him up each morning at 5:00 or 5:30. He would often fall asleep in the kitchen when
there was no work to do. Kyle was correctly diagnosed as having sleep apnea and was
told he would get a C-Pap machine. To this day, he has not received the machine. We
would be willing to pay for it.

Terre Haute was a good 13 hour drive for us one way. When Kyle was in Minnesota, it
'vas rare that we missed seeing him every week. THERE ARE MANY FEDERAL
1\JMATES IN THE MINNESOTA PRISON SYSTEM THAT DO NOT EVEN HAVB
RELATIVES HERE.

We believe that Senator Bayh got Kyle transferred from Terre Haute to Pekin, IL, a
mediwn classified prison. Because he committed a violent crime, for seven days a week
from 7:00 am until nine at night he must report to an officer evel)' two hours. Kyle forgot
the time and was late one day, his punishment was he had to go out and pick up cigarette
butts, in the snow for one hour (Kyle has never smoked). Kyle is vel)' 'afraid and nervous



that he'll forget and go to the hole as another inmate has. Kyle wrote a grievance to a
regional office about the two-hour reporting, which my husband and I think is ridiculous
and demeaning. A Lt. called Kyle in and threatened to kill him for writing the grievance.
Kyle told him "I'll pray for you," and the Lt. indicated he didn't want him to. Kyle said,
"God wants me to." Kyle should come up for a review for parole in March of this year.
He recently asked the Captain if he knew when it would be. The Captain used the J'F"
word and said F--- you, don't be writing any Inore letters. Kyle never swears, so
shouldn't the staff model decent language to the inmates?

Kyle applies for various jobs but works in the "electrical dept." Three of them go
together to change light bulbs or to fix small appliances. There are about 20 in the
department and most days there's nothing to do. Kyle sleeps on the cement floor for an
hour at a time as the supervisor is rarely in the room.

Kyle is housed in a 10 man donn (a fonner TV room). He is very tired and bored at
Pekin. Kyle's paying job at Oak Park Heights was to tutor inmates and to help them get a
GED, Kyle was in his 3rd year ofmechanical engineering when he became paranoid
schizophrenic, at the age of 21. We tried to get him committed, but the laws are more
insane than the people. As a volunteer in the federal prison, he teaches basic math to
imnates who want to get a GED. Kyle was in the honor unit for years at Oak Park, he is a
Christian, and tithes his money. We love him with all our hearts and pray he comes to
Minnesota so we can see him regularly, He is all we have, We are both seniors with
medical problems and it's difficult to travel nine hours.

Joseph R. Zwack

Feb. 14,2005

Enclosures

JoAnn M. Zwack
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