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October 31, 1942 % fj_,,g
Tt 7 el (Zhbinng T T

J. C. Henley, Esculre e
Village Attorney o
Hibbing, Minnesota

Dear Sir:
This 1s to confirm telegram and telephone call in answer

to your wire of Ooctober 30, im which you asked for an opinion on

the following:

"In eveni Senator Blatnik is re-~elected November

3rd, 1942, and qualifies, and then cannot serve

beczuse of army duty, who would declare tLat

vacancy exists if there would be one?"

The answer to this cuestion ir found in Artiele IV, §3,
of the State Cornstitutiocon, which provldes that sach house of the
leglslature shall be the Jjudge of the election. returms, and oligl-
bility of its own members, Under this provision, any question aris-
ing au %o the right of & wember of either house who wight Le ebsent
in military or naval service to t=ake or hold his sealt canm be deter-
mined only by the house concernsd after the legislature convensas.

In the meantime, tue right of any person who is ubsent
in military or naval service to run for the legislature is governed
by Laws 19,1, Chapter 120, {2, Suvdivision 4 (kianesota Statutes
1941, $192.261, Subdivieion 4}, whkich provides as follows:

“ilo person wino is engeged in activs service in
any of the military or naval forces of the state
or of the United States within or without the
otate shall thereby be disqualified from being

a candidate for or from belng elected or appoint-
ed to any publie office within the state if he 1s
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otherwise eligible therefor. A person who is
elected or appointed to any such office and who
at the commesncement of the term thereof is en-
sceged in any such ective military or naval
service shall not thereby be disqualified from
aesuning and holding such cffice if he is other-
wise eligible therefor and if his military or
navel service is not constitutlionally or legale
ly incompatible therewith. Such person, if
prevented by hls military or naval duties from
teking office in person, may file his ocath of
office, also his bonc¢, 1if recuired, by =ail or
other means of transmittal, and shall thereupon
be decmed to heove assuwaed ofrfice, subjeoct to
all the provisions of this act, so far as eppliec-
able ."

It is impossaible for this office cor uay other authority
to determine in advance what would happen in case 8 person elected
to the legislature should be unable, by reason of absence in the
military or naval service,oto cualify and take his seat in personm
et the opening of tae sesslon, and in case hls right thereto should
be gusstioned. Ths Lupreme Cowrt hus held repeatedly that the courts
have no power uvoc pass on questlons involving the right ¢f a person
elected to the legislature to ta%e or liold hLis seat, the house to
which be was clected being the sole judge thereof under the constie-
tutional provision above cited,

Very truly yours

Je Ae e FURN.UIST
Attorney General

By
CIMM8TER &, WILSON
Deputy Attorney General
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